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ABSTRACT

An act may be a breach of contract or a tort, which means that the person
responsible for the act may be held liable for contractual liabilities or tortious
liabilities as both breach of contract and tort are subject to civil liabilities as provided
by law. This is known as concurrence between contractual and tortious liabilities.
According to law, the actor only is held liable for one liability, not two kinds of
liabilities. This thesis aims to offer a comparative study of the concurrence of
contractual and tortious liabilities in terms of Continental laws and Anglo-American
law with suggestions for relevant Chinese law to improve itself.

For the above purpose, this thesis adopts the methodologies of historic review,
case study and rules and does a thorough study of concurrence of contractual and
tortious liabilities in terms of the emergence and historical development and current
theories and practices, offering an detailed account of the merits and demerits of
each theory and practice. On this basis, this thesis fully demonstrates the
deficiencies of existing Chinese law which essentially copies German law and points
to the need for further improvement upon comparison.

During the process of research, the author has made extensive works in terms of
materials processing, targeting books, journals in both English and Chinese,
searching through various date banks, including LexisNexis and Westlaw. In
addition, the author has gained access to many academic books and a thus deeper
understanding of related issues. In short, in terms of materials processing and
research, this thesis has reached to the level of thoroughness.

This thesis follows a structure of from general to specific to general, dividing
itself into 6 chapters on the basis ofcomparison. The first chapter is a detailed
account of contractual and tortious liabilities in general and discusses the relations
between them and lays a good foundation for comparison.

The second chapter puts the concurrence issue against the context of Continental
law, offering a solid foundation for comparative study. This chapter focuses upon the

theoretic bases, practical treatment, historical development and modern
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developments of concurrence in Continental law. This author believes that, although
there have emerged four theories with three models of treatment, no one is conclusive
and absolutely right. The gap between theory and practice is so wide as to prove the
difficulties involved and that reliance upon theories and rules are far from sufficient.

The third chapter focuses upon the concurrence issue against the context of
Anglo-American law. This chapter touches issues like historical development, legal
features and core issues and treatment models, pointing to the reasons underlying
them. This author believes that the concurrence issue is an illustration of the
approaches and traditions of Anglo-American law which puts practical treatment and
legal remedy above theories and offers a good example to learn from.

The fourth chapter moves from comparison to domestic issues, discussing the
theories andjudicial practices and their shared deficiencies. This chapter reviews the
legal theories of related scholarly works and existing legal rules of Chinese upon this
issue to be supported by certain case studies. After a full review of related
deficiencies, this chapter concludes that further improvements are necessary.

The fifth chapter offerssuggestions for how to improve the legal rules and judicial
practices. The chapter begins with a discussion of the approach of the improvements
and offers this author’s views upon the position of future Civil Code and further more
detailed rules, to be helped by judicial interpretations and judicial discretion and
Guiding Cases. This chapter offers other interpretations of the concurrence issues and
relevant suggestions.

The sixth chapter is essentially anoverview of this paper and presents the
academic contributions of this thesis.

In conclusion, after careful comparative study, this thesis concludes that the
improvements upon the related Chinese law should balance between the interests of
parties involved and increased judicial efficiency, imposing certain limits upon the
choice, change and transfer of the parities’ claims of concurrences, shifting focus
from legal definition and system building to legal remedies for the legitimate interest.
To help it, judicial interpretations and discretion may play a bigger role to find
treatment in line with China’s real situations. Thus, a legal framework of this nature
may improve legal liabilities and make legal rules more fast and effective.

KEY WORDS: Concurrence, Liabilities for Breach of Contract, Tort

Liabilities, Civil Code, Continental Law, Anglo-American Law
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