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i [EHbrARHLE S & RIELE S

1.1 (REEEREYMIZSELA)

1 [ PR & RS2 vk o, B B B, 00 R I B Y 2 (KA 1 D B 5% 4 3K 32 & Al ) (United
Nations Convention on Contracts of International Sales of Goods , & Fk CISG S EH (A1) .
CNYy) B B A B E PR % 5 1% & 5t & (United Nations Commission on International Trade
Law, & #K UNCITRAL (& “BE& B E4") 1969 448 & 1 — 1 THE/NH (working group)
B4, 1980 FAEE M AT HISNZ W ERGE A, 3 62 NERWARREE . (AA)FELF
BEMERZEHE T 19884 1 A 1 HIENAER., 1986 45 12 A 11 HREMBKAEBERL T
XA LV IRZHES R (A AV ZE A E . 2013 48 9 A 26 H, EARIACA L), iR iX
(A2 80 LG H .

CNAYR I CHE:, 5 ECG — WM ) (Uni form Commercial Code , faifk UCC) 2 — &5 M
JEARALL , 38 T LB W) R B 2 3K 32 32 24, L HEBR 1K 9% & K 32 (consumer goods) Z 3 A , (U 7E
RAYENREARR G I A A ZBREESREDR, FAlEH, MEEEZFS5EE
SE 7T 5L 7 F 524 (commercial goods) 32 32 3 27t , 7] 5@ FICA 2.

(A2 3L R E A>T 101 55, I A 8k 3 2 2 52 5 A 250 LA I , (s [ B 8% ) 3K 32 A )
ZAEIE R AL S A K32 WO BA A RAR 55 A JB AT A (R LA R i 2 K 48 o] b 35 4T 4%
TERLE . B, 34 RE FEKVE (fraud) B8 (duress) 512 (mistake) M T3, B AHE L
BRI S BRI, Y T DI A A BB E R HI W IR 35 . (AL RESTRIITE
FRABFE—EZ—  BR) ZHEAN, RTRERRA S LAEROAN . REEHECER
EOBE, FEEEIF R T ALY NE . (A L)X TH B B bR 5% 5 B e 2 o8 3R B ok %5 %
AT BARBIFER .

(2R 48 B PR b K 22 80E 58 i ¥ A 1 BE JLAE - & R0 3T S B4 LA 4 % 3T S siE B
WCAZIVE 11 SR A5E 858 & [F o/ LA 45 T 1T 57 2045 T Uk B , 76 7% 2 0 T A 32 4% 4] 3 At &%
4 e BR ], AT LA A48 A UETE P AR AT 5 2CIE B

ARTICLE 11(CISG)
A contract of sale need not be concluded in or evidenced by writing and is not subject to

any other requirement as to form. It may be proved by any means,including witnesses.

FIEFCAZ)IE RVFAEAER NS, BFEAARZZAAR. HEEMACS L), R E

1
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A 95 ZRMHE 96 SRMMLENE L TR B, — WU E PR AR, B — R R
B I HZCAZNVEE 1 KB (DRI 11 KB THHRGEEEN.

O ARBY KA EHAEHE, RRB(AY)EATHAENYFEAZEEITH
AlAl

@ AEEABELAMEME TS B ME AR .

Y TA S ERERERE R LML EIT S, A R R DTN B F . 5w, S E
1, J2 SR B0 ol 1) BE R 5 € 24 ) B s IR 6 SR B 5 1D 3T 57 A TRD A BE A IR K AT LA X I R HH AR B
% T et 3R B T E R 5 W 5 SN2 5 A R k) BR G R a2 A B e X077, 5(A
YV 11 HA B RN R EERZEERN , FRAARZ(AANE 11 ZFEE5E 11 FHABFAX
HRLE 2R . X — B HEIR B A& R BMEES R Z(AAVERNEL T, MRS R —FH &
WP EMAR, BT EBUFET BEAR S, IBACAL)HER & R IT 4 LA g X
VTS B UE B A0 A8 . BGET , QSR AR 48 [ PR AL S I, & IR S A s R P E ik, AR
2R E 24 B o B AL A TR AL 20 LA S T T S, 75 WA R) B R R AR T .

o EEBOR T 2013 454 [ BX A E A B IE A A S B (K& B B bR 1 L LA R
AYDTTF“HmERX"AHAEE, BRE EXAER. 2, PERSHERKEZH(AA)VHFAHE
—HAHEREREYHESRLIRAPRREX. X—HENIETEARMGEEMR,
HAFTEARBELIBMFIT L BEAR. SE0MERE. EBEFERASPNRTEIT L BES
B, ERALGZH —EEZF MM TEH: RALYEFTEIRPBPEEGRIFEVNTEF R . X5
ABIER KR . &, A AT BB 8= 1 .

Lt rp EAERCBHEREE —ERE SR P EEE O AL, B WA T I
A 8 B A AR AT REFEAR RIA MBI L T — O ERE R . FEZETFHR L. PERMACL
)z e, ERFEBAZFEDRNESZH, 2B AR, 6 LB EIER kT LA RT3
AT ESH BRA LR,

1999 FFEHER M Z A, 1999 £, REA M T(EFE), M EIE T(H I LTS F
B, (BREERERFEER, G RALLLEF MRS ZAE S S(AAE 11 &1
AE—H. EBRFRMELEFZREVREFEEHE R (AY)BARFMESE., 2NEHR
HIZMAERERL, REBFRE(HEFABRFE) R(AAYRMERHE, BB T XA L) EH
11 %K 5% 11 ZNAEE LM ETERNSER. 1999 4 EHlifT A R BEZCA A )Mk
B L7EE O KPHMELYENITLARAPBEER. AL MEMER". X (GRE)
EA FIT ST B Bt A R T [ bl % 80 . A E R B iR B A EE A B
BIRERS T . e B AR E B E SR R EA S AN E K A RA— S AU R i
R LR BUET R, 45 8 o 11 3k 50 HA AT Ak Al .

Wm R, kA S E AR R — B R b S 0 08 B ) R B B A T A
BT RS EKE LR THEMALE.

2



$5—% BRARLELEAREILE]®

[ 7 BT AT DL A S N R M R B RN T S RE(E A EF A
HEOMAFE . A BRI A B RS T S BATCE MMM S . BRI E R K, A SR T
EAEES(AZZEIM R EREXN TFEREXNRESGERABE TS —, VREHE— 5 %R
Xt oh B2 5 kA0 T AR B R 8 T LASRE S S B 40 B A R At R R R PR A A RE Rk R E
MAARFEHRTE. WESAEAERTFREBREMARRHES TS 585 2RbH#HRE. &
THRESHEMH FRBEGFHREER.

PR BN B H AEFMELELES b I E2RUEIT L EEARA RS,
KERZ G R#d Okt fTe) . R EERFRS S, AMmE T4 R R, R 5 AL, R
RIEW T RITRRL 5 XA MTHEHIRA S B K RE. B0, 7247505 BP XT38 5 V8 ) e it i) 5
AEAT . AAFHFRWHERYOBERT N EE R G EAE 7, 50T LU 6% 5 R
KA G AR AT B FREAREREZS . AHE RTS8 T X 2k 38 5 5
RAE T E REE , WAF B R UL R L ST R B I K .

HERFEEEMN AT RFEREERE. B EREIT LA RAHIER, A E FAEMAE LT E
TAT LB E AR H 52 b ] 24K 28038 5 8 2 LA A T T2 VT 57 80, 4 51 2 8 2 4 4 A
KR EWEIRRZL S, A5 W B &R RSN O, sUE N BRI S B AR,
ifi HE 2K A R 43T L2 &

b 55— TR B, B PR AA S AR B8 7t W) LA B 4 E] L R (A ) aE RYE L. P EAE
IMACALN)Z AR TCAZNE 1 &5 1 2 (b) T, B3 i F bR AL ML 0 S B 1 A 5 d A
YIVHIHE BN T R 2 ) iE T .

ARTICLE 1(1) (CISG)

This Convention applies to contracts of sale of goods between parties whose places of
business are in different States:+-=(b) when the rules of private international law lead to the
application of the law of a Contracting State.

B2, ¥ KCAZ )Y & I ¥E Bl X b B JF BN AL , B 56 AT RAGE 3 = B9 0 Fh 4 WU S8 &
B, XT“HEERX"HRMEC LR T —ADREEE T8, “ BB #RE S HEEEW
FAEATRH R TREEFAERE L S EBHE P ERAENBRIEFEE,

ARG A ) A S RN EAMN AL, SZHE, RERHECEREFEXR,
T3 B i 2 5 F WA ) BE A ARA M RS, X B S CA Y ) A T 228, T B T i 29
EFEAF. Ak, REFTEZM(AA)PRBAERBARA.

LEES A

Article 1(1)(a) of the Convention provides that the Convention applies to contracts for
the sale of goods between parties whose “place of business” are in different “States” (in the
Convention countries are referred to as “States”), when the States are parties to the

Convention. Article 1 (1) (b) also provides that the Convention applies “when the rules of

3
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private international law lead to the application of the law of a Contracting State,” but this
provision is not effective in the US because the US has taken an exception to it pursuant to
Article 95 of the Convention. Many of the major trading partners of the US are parties to the
CISG,including Canada,Mexico,France, Germany,Italy,and the People’s Republic of China.

In determining the application of the Convention,the places of business of the parties to
the contract are determinative, rather than their nationality, residence, or place of
incorporation. If a party has multiple places of business, the place of business that has the
“closest relationship to the contract and its performance” controls(Article 10(a)). If a party
has no place of business,then the party’s “habitual residence” control(Article 10(b)).

A number of transactions are excluded from the CISG. See Articles 2~6. In particular,
note that the CISG does not apply to consumer transactions (Article 2(a)); to contracts in
which the predominant part of the sale involves services (Article 3(2)); and to contracts
involving real estates (Article 1(1)). Unlike the UCC, the CISG does not apply to liability of
the seller for death or personal injury caused by goods (Article 5). The Convention also
governs only formation of a contract and the rights and obligations arising from the contract.
It does not cover defenses against enforcement of the contract,such as duress,fraud, mistake,
and unconscionability (Article 4 (a)). Because of this “gap” in the coverage of the CISG,
other bodies of law must be consulted when such issues arise. In particular,the UNIDROIT
Principles of International Commercial Contracts, which are also reprinted in this book, deal
with such issues and were drafted to supplement the CISG.

Article 6 of the Convention provides that the parties may exclude the application of the
Convention or “derogate from or vary the effect of any of its provision”. If a buyer and seller
with places of business in different countries that are parties to the Convention agrees to a
sales contract that is silent about the applicability of the Convention,the Convention applies.
Thus,it is important for lawyers to be aware of the applicability of the Convention and to
evaluate its substantive provisions to decide whether a contract of sale should exclude the
applicability of the Convention entirely or modify any of its provisions.

The CISG is in many respects the international equivalent of Article 2 of the UCC. If a
sale of goods takes place between businesses in the US, Article 2 of the UCC applies. On the
other hand,if the sale takes place between companies that have their places of business in
countries that are parties to the Convention,then the CISG rather than the UCC applies. For
example,if an Italian manufacturer of shoes has a contract dispute with an American retailer,
the CISG applies unless the parties have excluded its application by contract.

While the CISG is analogous to the UCC, many significant differences exist. For



F—% BFRERLELSAREILE#

example, the UCC places a greater emphasis on formality than the CISG. The UCC contains
both a statute of frauds (LIKVESFH) (UCC § 2-201) and a parol evidence rule ( 13k 3jiF #2441
) (UCC § 2-202) , while the CISG does not have either provision.

The CISG has been in force for more than 20 years and the number of reported decisions

applying the Convention,within the US and the foreign states, has steadily grown.

1.2 (EEREEE R

Jr— w0 B HE E bR G R Sk 2 CE bR pg F A W 38 W ) (Principles of International
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it TR 1) AL B AR A B X 2 3 N RS R YA DA Bl B AN AR A .

HERFEEE 1:

The International Institute for the Unification of Private Law (UNIDROIT) has been
working since the 1920s to promote harmonization and modernization of rules governing
international transactions. In 1994 ,after more than a decade of work, the Institute published
the Principles of International Commercial Contracts. UNIDROIT published a new edition of
the principles in 2004, with additional chapters,revisions of some provisions,and updating of
the text to adapt to the growth in electronic contracting.

Just as there is a similarity between the UCC and the CISG in that both have the force of
law, so there is a parallel between the Restatement of Contracts of the US and the
UNIDROIT Principles. The UNIDROIT Principles, like the Restatements, have been
prepared by a respected private organization and do not have the force of law. But a striking
different exists. While the Restatements are based on the common law, the UNIDROIT
Principles represent a blend of legal traditions,drawing heavily on both the civil law and the
common law. As a result,a common law lawyer reading the principles will find much that is
familiar,only to be jarred by an encounter with a foreign concept.

At the inception, commentators identified a number of roles that the UNIDROIT
Principles could play in international commercial transactions. First, the UNIDROIT
Principles may be an important resource for drafters of international commercial contracts.
Parties to such contracts often include a “choice of law” provision to avoid uncertainty about
the law that governs a cross-border transaction. Because parties in different countries may be
reluctant to agree to apply the law of the country of the other party to the contract, the
UNIDROIT Principles may provide a neutral source of law for incorporation in the contract.
Second, the Principles can play a significant role in dispute resolution. If the UNIDROIT
Principles have been incorporated in a contract,they will provide the rules of decision. If the
contract is silent on choice of law, or if it has a general choice of law provision (“lex
mercatoria”, “ general commercial law”, or similar provision), the dispute resolution body
(whether an arbitration panel or a court) could turn to the UNIDROIT Principles to resolve
the dispute. In those cases in which the CISG applies because the contracting parties have
places of business in states that are parties to the Convention, the UNIDROIT Principles
could still play a role in supplement the CISG when the Convention does not deal with a
particular issue. Finally, the UNIDROIT Principles have the potential to be an influential
source for law reform. By drawing on what the drafters consider the best rules of the civil and

common law,they have provided a set of standards to which legislatures in various countries
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can turn when considering modernization of their law.

The UNIDROIT Principles have made a considerable start toward these goals. The
UNIDROIT Principles have been cited by many arbitral tribunals and several courts, received
substantial attention from scholars,and have even had influence on states engaged in reform
of commercial law. A database on the UNIDROIT Principles,as well as the CISG, has been
established by the Rome-based Centre for Comparative and Foreign Law Studies and allows
access to arbitral and court decisions which cite the UNIDROIT Principles®.

Another project that has paralleled the emergence of the UNIDROIT Principles has been
the work of the Commission on European Contract Law in preparing the Principles of
European Contract Law (PECL). The Commission on European Contract Law is an
independent body of experts from each Member State of the European Union that began its
work in 1982. An introduction to the PECL prepared by the Commission on European
Contract Law reflects that one primary anticipated purpose of the Principles is to play an
important role in the possible development of a code of common European contract law®. The
Principles of European Contract Law are stated in the form of articles with a detailed
commentary explaining the purpose and operation of each article. While there was some
reciprocal influence during the drafting of the UNIDROIT Principles and the PECL, one
important difference between the two publications is that the former applies only to
commercial transactions while the latter also applies to consumer contracts. Ultimately, the
future impact of the PECL remains uncertain.

tH 3% % 1E 2: Introduction to the 2010 edition of the UNIDROIT Principles

The new 2010 edition of the UNIDROIT Principles, like the 2004 edition,is not intended
as a revision of the previous editions. As amply demonstrated by the extensive body of case
law and bibliography reported in the UNILEX database,the UNIDROIT Principles continue
to be well received generally and have not given rise in practice to any significant difficulties
of application. Consequently, the content of the 2004 edition has been altered only
marginally: only five provisions have been amended,i. e. Article 3 (now 3.1.1),3.19 (now
3.1.4),para. 2 of Article 3. 17 (now 3. 2. 15), para. 1 of Article 7. 3. 6 (now 7. 3. 6) and

para. 2 of Article 7. 3.6 (now 7.3.7),and of these only the last three have been amended in

@ See http://www. unilex. info.
® The introduction and full text of the Principles of European Contract Law can be found at the Commission's

website: http://frontpage. cbs. dk/law/commission_on_european_contract_law/.
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substance so as to justify their transformation into separate articles; as to the Comments®,
significant changes have been made only with respect Comments 2,3 and 4 to Article 4.

The main objective of the third edition of the UNIDROIT Principles was to address
additional topics of interest to the international business and legal communities. Thus 26 new
articles have been added dealing with restitution in case of failed contracts, illegality,
conditions, plurality of obligors and of obligees.

As a result,the 2010 edition of the UNIDROIT Principles consists of 211 articles (as
opposed to the 120 articles of the 1994 edition and the 185 articles of the 2004 edition)
structured as follows: Preamble (unchanged); Chapter 1: General Provisions (unchanged) ;
Chapter 2,Section 1: Formation (unchanged),Section 2;: Authority of agents (unchanged) ;
Chapter 3, Section 1: General provisions (containing former Articles 3.1 (amended), 3. 2,
3.3 and 3. 19 (amended)),Section 2: Ground for avoidance (containing former Articles 3. 4
to 3. 16,3. 17 (amended), 3. 18 and 3. 20,and a new Article 3. 2. 15), Section 3: Illegality
(new) ; Chapter 4. Interpretation (unchanged); Chapter 5,Section 1: Content (unchanged) ,
Section 2: Third Party Rights (unchanged), Section 3: Condition (new); Chapter 6, Section 1:
Performance in general (unchanged) ,Section 2: Hardship (unchanged) ; Chapter 7,Section 1: Non-
performance in general (unchanged), Section 2: Right to performance (unchanged), Section 3:
Termination (containing former Articles 7. 3.1 to 7. 3.5,7. 3. 6 (amended) and a new
Article 7. 3. 7),Section 4: Damages (unchanged); Chapter 8: Set-off (unchanged); Chapter 9,
Section 1: Assignment of rights (unchanged ), Section 2: Transfer of obligations
(unchanged), Section 3: Assignment of contracts (unchanged); Chapter 10: Limitation
periods (unchanged); Chapter 11,Section 1: Plurality of obligors (new) ,Section 2; Plurality
of obligees (new). ‘

In presenting the first edition of the UNIDROIT Principles the Governing Council
expressed its confidence that the international legal and business communities to which the
Principles were addressed would appreciate their merits and benefit from their use. The
success of the second edition did not fall short of the Governing Council’s expectations. It is
hoped that the 2010 edition of the UNIDROIT Principles will be as favorably received as the
previous editions and become even better known and more widely used throughout the

world.

@ The comments on the articles are to be seen as an integral part of the Principles.



