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PREFACE by Prof. Dr. Dres. h. c.
Joseph Straus
A Word of Welcome

The dynamics of the economic development of the People’s Repub-
lic of China as reflected in the figures related to intellectual property
rights seems unprecedented: The first Chinese Trademark Law was a-
dopted in August 1982 and in 2010 the Chinese Trademark Office re-
ceived more than one million trademark applications; the first Patent
Act in China was adopted in March 1984 | and the State Intellectual
Property Office received in 2010 391. 177 patent applications; finally,
the number of applications for industrial design, protected under the
Patent Act, amounted in 2010 to more than 421.000. Bearing these
figures generated just in one year, in mind, one gets a rough idea of

how many exclusive rights, so-called monopolies, have to be respec-

«  Director Emeritus, Max-Planck-Institute for Intellectual Property and Com-
petition Law, Munich; NIPMO-UNISA Chair for Intellectual Property, University
of South Africa ( UNISA) | Pretoria; Marshall B. Covne Visiting Professor of Inter-
national and Comparative Law, George Washington University Law School, Wash-

ington D. C.



o

HIRF RS w it (F %)

ted in the Chinese market and also of the overall economic impact of

potential abuses of such rights.

It took the Chinese legislator more than 20 years before the intel-
lectual property laws were followed by the adoption of the Anti-Monopo-
ly Law in August of 2007. According to its Article 1 the Anti-Monopoly
Law is aimed at preventing and restraining of monopolistic conducts,
protecting fair competition in the market, enhancing economic efficien-
cy, safeguarding the interests of consumers and social public interests,
as well as promoting the healthy development of the socialist market e-
conomy. In its Article 55 the Anti-Monopoly Law clarifies at the same
time that it does not govern the conduct of business operators to exer-
cise their intellectual property rights under laws and relevant adminis-
trative regulations on intellectual property rights, but, that business
operator’s conduct to eliminate or restrict market competition by abusing

intellectual property rights is governed by that law.

Those familiar with the European and US-case law and regulations
dealing with the problem of abuse of intellectual property rights in terms
of antitrust law may already foresee the role of Article 55 of the Chinese
Anti-Monopoly Law will play in practice in the years to come. Its rela-
tively vague wording leaves ample space for interpretation, which the
Chinese administrative authorities and courts will, hopefully, use in a
way to properly balance all the interests involved so that they, eventu-
ally will effectively incentives and protect truly innovative competition

in the market.



PREFACE by Prof. Dr. Dres. h. ¢. Joseph Straus

It is to be welcomed, and again a clear demonstration of modern
Chinese dynamism, that two young Professors of the Tongji University ,
namely Dr. Zhang Weijun and Dr. Zhang Taolue, only five years after
the adoption of the Anti-Monopoly Law , took the initiative and decided
to establish the Journal “IP and Competition Law Review” aimed at
further research in the overlapped field of intellectual property and
competition law, especially from China’s perspective and to inform the
Chinese professional community on the latest developments in this area
in the US, EU and Japan, as well as in China itself. The editors are to
be congratulated to this very timely, important and responsible endeav-
our. | wish them and the Journal great success, may they achieve the
envisaged goals, i. e. significantly contribute to a balanced and com-

plementary co-existence of intellectual property and competition law.
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PREFACE by Prof. Ann Bartow’
A Warm Welcome to New and

Important Chinese Law Journal

As a law professor with an ardent interest in Chinese Intellectual
Property Law, I am very pleased to welcome the arrival of this premier
issue of the Intellectual Property and Competition Law Review. Edited
by my good and brilliant friends Zhang Weijun and Zhang Taolue of the
Tongji University Law School and Tongji Intellectual Property Institute ,
it will facilitate publication of outstanding scholarship on topics of sig-
nificant international interest.

The Chinese legal system is enormous, and extremely complicat-
ed. Scholarly journals which enable the production, publication and
distribution of articles that explain and contextualize the operation of
the rule of law in one of the most consequential nations in the world are
of immeasurable importance. With the instrumental support of Tongji
University’s Law School and Intellectual Property Institute, Zhang Wei-

jun and Zhang Taolue are bringing forth a very timely contribution to

«  Professor of Law, Pace Law School, Pace University, White Plains, New

York, USA.
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the academic dialogue about intellectual property law that will benefit
practicing lawyers and precocious students in addition to the academic
community.

Legal scholarship can promote many worthy objectives. It instructs
people about legal history, so that we can understand how laws have e-
volved over time. It informs readers about the current state of the law,
so that we can be optimally knowledgeable lawyers and commenta-
tors. And it provides platforms for theorizing about the future directions
laws should take, unbound from concerns about individual clients and
cases. In this way legal scholarship helps nations plan fairer and more
just tomorrows. Over three decades ago Anthony Townsend Kronman
wrote in the pages of the prestigious Yale Law Review:

The defining characteristic of scholarship is its preoccupation with
the discovery of truth. The end of scholarship is the discovery of truth
and the promotion of knowledge. The same point is sometimes made by
saying that the scholar seeks knowledge for its own sake, not for some
further purpose, although the knowledge he acquires may be instru-
mentally useful for other ends. To understand the world as it truly is-

this, and nothing else, is the goal of scholarship. @

This wonderful naugural issue of the Intellectual Property and

Competition Law Review is already sparking erudite debates about legal

©® Anthony Townsend Kronman, * Foreword: Legal Scholarship and Moral
Education,” 90 Yale L. J.96 ~67 (1980), available at http: //digitalcommons.
law. yale. edu/fss_ papers/1068.



PREFACE by Prof. Ann Bartow

topics relating to subjects crucial to China’s continued economic growth
and the expansion of its already profound global influence. I offer con-
gratulations and my warmest heartfelt wishes for success to everyone in-

volved with this auspicious undertaking.
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