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Foreword

The law of each country in this book represents a huge ‘sunk cost’, made
up of several elements. There is the sacrifice of time and skill made over
millennia by scholars and judges; the know-how of merchants and their
gradual, cross-border, acceptance of customary norms and standards; the
efforts made by many legislators to provide a body of codified principles
in the fields, at least, of private law and civil procedure. And a further
large part of this costly system consists of the institutional machinery of
courts, bailiffs and the like which each country has put in place to resolve
disputes and to enforce judgments. In the field covered by this volume,
the existence of this enormous investment in the national laws means
that, within them, any given contract can be made and enforced at a
relatively low marginal cost. A few of the basic national rules are ius
cogens, mandatory: they will apply whatever the parties have agreed. But
most of the law discussed here simply supplies default rules which will
apply (and so become mandatory) only if the parties have saved their
own time, energy (and money) by not devising their own variant. In the
traditional view, the number of mandatory rules ought to be as few as
possible, since contractual freedom is a good thing, and market efficiency
a better.

But where once there were more markets than nations, now there are
more nations than markets, and there may be too many legal systems
chasing too few contracts. A glance at the website of the International
Institute for the Unification of Private Law (uncitral.org) suggests that,
at the global level, attention is largely focused on the contracts which
merchants make with each other — all those ‘upstream’ transactions
surrounding the purchase and sale of things that do not yet exist: the
next cotton crop is already sold, a fact which will make possible the sale
of a shirt in a shop at an affordable price. So Uncitral provides Conven-
tions on international sales, their limitation periods, on bills of exchange,
guarantees and stand-by letters of credit model laws on international
credit transfers; and legal guides on electronic funds transfer and on
countertrade. The methods used to produce these measures are inevitably
more technocratic than democratic, but this might well mean that, unhin-
dered by national peculiarities, the experts are able to draft laws that are
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coherent, comprehensible and capable of wide application. In rather
different mode, we have the International Chamber of Commerce which
not only drafts model terms for various types of transactions but also
provides an arbitration service that enables it to see the results of the
adoption of its models.

Meanwhile, the European Union seems so far to concentrate not on
commercial but on consumer contracts: virtually the only significant
contract law emanating from Brussels has been in this field. In the
founding Treaty, the topic was barely mentioned; it emerged in sundry
internal market harmonization measures, and it was the Single European
Act of 1986 which instructed the Commission, in framing its proposals,
to ‘take as a base a high level of protection’ (now EC95.3). So we now
have a dozen or so often detailed Directives aiming to provide such
protection in matters like product safety, contract terms, advertising,
doorstep selling, credit, package holidays and timeshares.

All these measures, the global-commercial and the Community-
consumer, have to be understood, utilized and applied within a national
legal matrix. Here, the problem is to absorb the international or com-
munity rules into a national legal culture with its centuries of ‘sunk cost’
in the organization and functioning of the legal order. An attorney who
has been tried and tested in the Channel Tunnel project, Maitre Philippe
Noel, has given us a wry account of the emotions felt by each team of
lawyers as they faced the attitudes and oddities of the other; the hardest
thing, he found, was ‘to reconcile states of mind’ (see 24 International
Business Lawyer 25 (1996)). Furthermore, the Member State which gets
it wrong now risks an order to pay damages to private citizens for its
failure correctly to implement Community law.

No doubt the coming years will see more of these harmonization
measures both in contracts for the supply of services to consumers and
then perhaps in the more general areas of deals among merchants. The
new Europe can — indeed, ought to — tolerate large differences in family
customs, inheritance law and the like. But it would seem that, in what
the Treaty calls ‘an open market economy with free competition’ (men-
tioned twice in article 4), the persistence of distinct national contract
laws and techniques jostling each other within the same space causes
unnecessary costs to all market participants, suppliers and shoppers alike.

At least this is what is often assumed, although it is worth remembering
that the USA seems to manage tolerably well with 50 different systems
whose harmonisation (in such matters as the Uniform Commercial Code)
is achieved not by federal fiat but by the attraction of the model, offered
for adoption by each State of the Union. However that may be, the
European Parliament has already resolved that there be a European Code
of Private Law and has affirmed that ‘unification can be carried out in
branches of private law which are highly important for the development
of a Single Market, such as contract law ...” (OJEC C 158/401 26 June
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1989). Indeed, under the expert aegis of Ole Lando and Hugh Beale, a
draft Code of part of contract law has recently seen the light of day
(Nijhoff, 1995). It seems safe to say, however, that it will be decades ere
such a Code becomes a legal reality. Meanwhile, the lawyers of the
different traditions need to be able to understand and communicate with
each other as they labour in the growing field of cross-border trade. That
this book meets some such need is evident from the fact that a fourth
edition is called for so soon.

Of the systems of Western Europe, it is those of England and Ireland
that are hardest to grasp (Scotland would be no great trouble were it not
for the English admixtures). The reasons are many, complex, and dis-
puted, but (in relation to England) the following seem to stand out. First
of all the general system is filled with secrets. There are many features
that no one talks about: not because they are shameful matters but
because, to an insider, they are so obvious that discussing them would
be a waste of breath. Yet these are precisely the kind of things that
outsiders have no reason to expect. For instance, it is taken for granted
that the legislator rarely enacts anything important, in the sense of the
basic rules of the system. In England the deliberate and unlawful killing
of another person is murder, yet the Mother of Parliaments has never
deigned to say so. Next, it is taken for granted that any legislation that
looks as if it might enact such basic norms will in fact merely tinker
about with fundamental rules that it never states. Open the Homicide
Act 1957 - from its title, the outsider would expect to find the crime of
murder defined and condemned; instead the Act assumes that murder is
a crime, adjusts the punishment for it, and lists a number of cases where
deliberate killing is a crime less than murder. Even more bewilderment
awaits the rational reader who opens the lengthy Law of Property Act
1925, hoping to find therein a statement of the law of property; or the
Supreme Court Acts expecting to find in them something about the
system’s highest court. And a similar point could be made about many
important enactments in the field of general contract law, from the Law
Reform (Frustrated Contracts) Act 1944 through the Misrepresentation
Act 1967 to the Contract (Rights of Third Parties) Act 1999.

This feature is merely exasperating and time-wasting. But a second
difficulty is more serious: it is that the foreign lawyer who looks at English
law is confronted, not merely with occasional different rules but with an
entirely different way of approaching and understanding the legal order:
with, in modern terms, not just different programmes but an entirely
different operating system. Hence, as Hans Goldschmidt pointed out in
1937, the more study devoted to the common law by foreign lawyers, the
more discouraged they become. Certain technical areas (say, patents or
merger regulation) are relatively approachable. But as soon as a question
arises that calls for a sense of the legal order as a whole, the answer
becomes far from easy, since even knowing where to begin is so often a

XI
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mystery. Most native textbooks are written for insiders and so are hard
to understand; and even worse are common-law statutes and cases.

But the pages which follow will go a long way towards easing the
burden of the non-common-law lawyer, and will incidentally greatly
enlighten the native. The outsider will find a lucid and concise description
of the basic background of English law, followed by an account of the
main stages in the birth, life and death of contractual obligations. The
summaries of the other systems at the end of each section provide both
enlightenment and ample material for reflection on the English law itself.
We are given accounts from the standpoint of the great traditional civil-
law models as well as that of the Nordic nations and of the recently
re-worked Dutch New Civil Code. Sometimes the brevity of these contri-
butions makes their law look much easier than in practice it must be, but
together they provide a set of perspectives on contract law in general and
the common-law version in particular. For instance, the standard civil-
law texts on contract are likely to begin with a sermon on the autonomy
of the will and the sanctity of contractual freedom. Yet it is the common
law which seems ready to respect the parties’ intentions and allow them
to bind themselves in honour only: that is, to keep at bay the entire State
apparatus of laws, courts, and bailiffs. On the other hand, the reader will
notice that this book’s pages on the common law feel no great need to
distinguish contracts involving public authorities and the public service
from those of purely private interests; that complex commercial transac-
tions between great companies are approached on the same footing as
the everyday deals of ordinary people; and indeed that the argument wiil
cross insouciantly all the lines well-known to civil-law systems, and will
go straight from an international shipping contract to one involving a
local authority’s attempts to provide some service for the populace. The
reader will also be struck — though this is partly a result of the relative
space available — by the way in which (in the absence of enacted general
principles) the common law is tied to particular cases: the book cites over
700 of them.

What emerges from a perusal of the whole volume is a confirmation
of the major difficulty confronting the future development of a European
private law. The great difference seems to lie between the common-law
countries and the rest of Europe, and operates most strongly at the level
of the legal order’s operating system. Yet the tasks of the law of contract,
and the problems facing lawyers, are much the same in all the countries
featured. Many — probably most — of their solutions are very much alike.
This should come as no surprise. ‘Nearly all contracts — sale, hire, loan,
deposit, partnership — are common to all people, they are juris gentium’.
The first page of Justinian’s first-year textbook told us that.

Bernard Rudden
4 July 2000



Preface

As a firm believer in the ideal of European unity, I would like to think
that this book will make a small but useful contribution to the realisation
of that ideal. The process of European integration brings with it the need
for greater awareness and understanding of one another’s ways of living
and ways of thought. The need is perhaps most apparent in relation to
Great Britain, insular and in a sense isolated, significantly different in
much of its history and culture, yet bequeathing a system of law which
for better or worse governs more than one-sixth of the world’s population
and which is the basis of much of the world’s commerce.

As the European partnership develops, so English and Continental
lawyers and students of law must learn more of each other’s legal systems.
My object in writing this book has been to try to meet that need with a
straight-forward explanation of the basic principles of English commercial
contract law, accessible to both English and Continental readers, and at
the same time to provide for English students what may well be their
first insight into Continental rules. Other comparative materials include
references to Scottish, Commonwealth and American practice, and to the
United Nations Vienna Convention on Contracts for the International
Sale of Goods which has been adopted in almost every country except
Great Britain. I have tried to concentrate on matters of practical impor-
tance, and wherever possible have given examples of standard commercial
usages and discussed their likely effects in law.

I am particularly grateful to my Continental colleagues who with the
same philosophy have written commentaries or summaries at the end of
each chapter on the relevant rules of seven other Member States of the
European Union. The commentaries are intended overall to illustrate the
main points of comparison and contrast between the various systems,
and thus to provide what I hope may be found interesting and instructive
cross-references for practitioners and academics alike.

In this fourth edition I have attempted to state the law as at
1 February 2001.

Michael Whincup
Keele, February 2001
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