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A Ak PR SRR A J R PR 7

[R]REREZL - BR"F REXTHF

B B 14 ( defeasibility) ZE P TAMARAE . SEEEE AR T A T, H b th A e AT
TN AR S ER., TR, REFRIANEL S BB, BE RSk W ¥
etz FF B . XA KA T (imperfect ) Z W JE A KK AF 09— 804, B, ISR LA A
) e R = T B R R U R, A R RO ST AE TR BB A AT AAIER,
TE8 e ) 5 HE A A 7 X YR AR (suboptimal ) 85 5, 7 S LI 22 SR U 62 & R BE O
(under-and over-inclusiveness ) AN Al B A 45 5 01 ) X FORE 4510 7= AL i, — M2 3%
TR ZE H SR —Fh AL A SRR, A e A A 3 AT O A SR RS Y ) A
WK ERLER, HRERERRIEMERVHANG? BENEMENEERESEN
XFRATAFRERR REAKRERR, RER— A REHEERG? X— a8
WHENRER, TRIEYMZ TN (legality) BRUAMG? ZHTIR G Zi0E, IEM
A AT LR AR 4Rk B FiE S BRI AR (2 ) (B2, BMEE IR A8 IE 2 2 24 19, T & 1k
PEMASIETE 5 M BRI A 1 R A ARG SR (B E KSR PT REAE Ak AR M Bt . (E2
ERXFEG? 45 (global) AT B 11 (F— LK 2 Bt A AL i AT B2 1 1 ) & TC ik fa ik R

» 1¥ [ Frederick Schauer,Is Defeasibility an Essential Property of Law? In Jordi Ferrer Beltran and Giovanni Battista
Ratti (eds. ), The Logic of Legal Requirements: Essays on Defeasibility ,Oxford University Press,2012,pp.77 - 88,
wx BEHEE T - /R (Frederick Schauer) , 36 7% JE& T k2% ( University of Virginia) X T 5 i - #4 HB 7 ( David
and Mary Harrison ) S B4R IS 8 . XM SCEEREMR AT B LMW (A - WEi/R2¥BE,2008 43 H 8 -9
H) &, BA R ERMA LS 2% F TP ZE0E
wex FEABIG,1989 4FA: 5 INARRM A, i EBOE R F 3L EIE 2013 G L4, 7 22 PTAB T 4F 1 B B K2 (VU
University Amsterdam ) BXA 3555 18 44 (2014—2015) , BFR M0 E ¥ S A RIERIR . #F X Z P EBUE ¥
T SC BT H MG GRS AT B - WA s 3h 5 %8 (2013BSCX04) ¥l
(1) XFFHNEEEAEAEEAE, 2 W Lany Alexander and Emily Sherwin, The Rule of Rules: Morality,
Rules ,and the Dilemmas of Law ,Durham,North Carolina: Duke University Press,2001 ; Frederick Schauer, Playing By the
Rules: A Philosophical Examination of Rule-Based Decision-Making in Law and in Life, Oxford: Clarendon Press,2001,
(2) Frederick Schauer,On the Supposed Defeasibility of Legal Rules, M. D. A. Freeman ( eds. ) , Current Legal
Problems , vol. 48,1998 ,pp. 223 -240.
BXBN[E]HBEEER - AR GEEEIN W BB AT BRI , £EH &, RELK, REFEE =5
QE¥EFTERICN) (553 %) , hEEH AR 2015 i ——FHE



2 ERIE(E 17 %)

MIA BT RS ? 33X AR SOHF 2 X Y 1)

ARIEHAEFZ AR GLRR, R FER XS ENE S 84 HA
AL SR, 33 B X AT R b A A R A AT PR N, (3 AR T R F SO RO R i — 4
5lF.

Bise b, AT R SR B AT LGE S BIAAR B AR B . FECBUAR) P, b4 T AR HLR
B 9% A (Eleatic Stranger ) 22 [A] i) — BEXHE , 763X S XHE H , & AN T — i ( gener-
al) BLA & A Al 5 S A aT 8K ( Z FAth) Rog 4

“EEMREBRREEA N ARBRTAALZ THEAARAAREGGS, TLR
REM AL EAE— M R A R R — R R R 2 R0 EHBMAEHRG, At/ MR
8 £ R AATEN B A AR B H PTAERLE R T8 o8 R, MR E T MAAF— A EFTA
Bt 2] A7 AL SR P A PR R A AL R R TRk 4G (2)

R, RE— M E T EERIEREERE THWERSE R, BEAMKAKRTELR
94— A AL

“LikEOENEAEA L ek — T XA % BAAR B R4, R AR W 454
AR EBEHEALT3)

B2, X T2 ARUL, 8153 F — ML R GEI6 i R , 7 A REATHE X 3 0 — et
i Z ML G R(ARERR AL —RESEN) MEZ, MitRB], HXFE RS
e, AR BN RERELEHERBREN” BN ATRN” BERR” AR IE
SCH” T B S AR R A, B ASEMAIELT” L4)

JEERRLEZECBUAR) P ARATE WAL T X Fitie, BT 5 X Fp b 24—
W) i o 4 1 R 7= A I R B 5 SR AR L IE ST BRI BF IE . (R, AL 7= A= Y B R 4R ik
EXGIRAGFIE, MSHE-NTEESEELZERRAE-ENAES, E(E£5R
)R, WA RS TR E KSR A RS —ME R T A ERELS RS
2, At B UL T A ATl B ¢ — B R O — et T A R, R R A A

(1) FiX—alE, —A A E A S 16 5 BT 48307 4 B A4 GE A8 1 R ) ( Walter Sinnott-Armstrong, Moral Di-
lemmas , Oxford : Blackwell ,1986. ) , HiiA B0 X 43 T %8 i (overriding)  #4I f ( defeating) \HEA i ( excluding)

A A TG R T A
(2) Plato,Statesman 294 a —b,J. B. Skemp trans. , Bristol, England ; Bristol Classical Press,1952.

(BAR) 5% T ERFiFEA  MER B FE XA LUE . SR EHERLE (R E2E) (B3 45) . E

BRI, AR HAREE 2003 4E A, 56 145 ~ 146 BT, BEE)
(3) Plato,Statesman 294 a-b,J. B, Skemp trans. , Bristol , England : Bristol Classical Press,1952,

(4) Plato,Statesman 295 d-e,J. B. Skemp trans. ,Bristol, England: Bristol Classical Press, 1952,
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E" L) XFOER T B+ LTS R8T (equity) , M7 HE B+ 2 #8F A f2 fa) 80 b 39K
AR IRE 5 EAR A AT — 2 R FHFERENEXZBERE
K

“RBBEALTHA AL RSB, R 2 5 k48 % 69 B L3 R A4k 0 — AR5
73] SE 7 Yo B 5 5 B st T ARk oL SR AE tH — AR BT F 27 R T Ak SE A6 M o b - ORY HE L, sk A E
BHRRK MR, BREHFEZRA T RINIAF X TRERNGER, FEERFEAE
BAREH, AABRAREERE LREL RS MEFTHO AR b ALITHGRHR
ABZOEBRR, A, BEERET —AA—KAN M BLiX—HR) 3T #) s L6 o
W, Rk HEREALE TR MR B T X —H 0L, AR A 4F GE X 2 R R 32
EHEY X R R e R Tk E A XA E B e R AL AR 95 TUH 3] 13X B B LAl K
ERECBBR T ET

KA AH 2 FREAEBRTHE—FEL, FpRICLTEL BIF65RE—H3E
oA B —AH kAR (2]

TH+ZEA(RE DRHEHYE) A R E e R G HBAE a2, Bl
fibAEC B FE#) ( Rhetoric) LKA T R ZHH R A AR PG :

B AT FAAL KRR IR T R AR AR R Xk 6 IR S, X R 6 T A A R
RIFFHOAE, AN ERIEZNAZT AERAKAL  AERBAARLERENANE
B AR — A SR ER X —FRRRTAHARFSESHRERAEHFER;MAE
LRSS A THEOREHLE—AZL - BAAER L EWE— TG, wRERT
Bes s — A E S A2 LA Tk, AR A RN LA FE T —AE,"3)

XEEE ARG R ERNESERE  XAFEHEPECGREE) PR, P D%k
- aequitas ) f & B FN T R HE (Praetors) (AT , LA Be F ke 22 4 ¥ 1k B 14 R J& 5l ST 1)
B B L4 X BEORFESR iR 7 S ) B R R A T, X S 5 SE R R AR AR S UR
FARL P A0V B+ 25 18 0 5 — FE AR 32 R A A8 1« R L P G — et R R DU AR 4 7
RIS R, T— MEE R RES T 4 IE X SR A RAHLE AL . 24X B R HLH
23BN, M H At F e AFMYAAHA T 4] 15X 2280 TF15 50 (1E 8 — B0 A 7T 5k 5
G55 AL Z it FRATTE AT LA UoX — M 7R o A R0 R BT B Uk B o E R 1 B P 24 %o R

(1) Aristotle, Nicomachean Ethics 1137a-b,]. A. K. Thomson trans. , Harmondsworth , England: Penguin,1977.

(BADRMEHEIE) S % T H A HFRA , RBFEXGIFECABRAKE ., SR HFB]EE L 2E (R
LK) (B8 %), WM, FEARKY AL 1999 45, 5 117 7T, = 2cd

(2) Aristotle, Nicomachean Ethics 1137a-b,J. A. K. Thomson trans. , Harmondsworth, England ; Penguin, 1977,

(3) Aristotle,The ‘Art’ of Rhetoric 1374a, John Henry Freese trans. ,Cambridge , Massachusetts: Harvard Universi-
ty Press,1947.

(BR2E)SH T B AEFANG— & ERFAR, RI\EACHTFIEXERT, SRIEFHE] LR+ 2.
UBRE2E) B A, 1 A R H R 2006 4ERR, 55 63 TT; [ dr 7l ] B - 2. (R L B HEEH) (B9 &),

i h H 4, o E AR AL 1999 4R, 56 397 T, B
[4) XHX—Pi8 %4 TR, Z W Frederick Schauer, Profiles, Probabilities , and Stereotypes , Cambridge , Massa-

chusetts; Harvard University Press,2005 ,chapter 2,




4 BRIDE(E178)

P RS FH BT 2 77 A DR SR, S 0 T R S R I , 9 A ST A 5 SR AR A L 7= A
GO S

AT IR AT LB B0 T AR . Hoh, A RMNBBMORIE T + 28,
P25 TR 22 N A7 2K, B ARR LA, B R 520 A sibUbg (0 vk B ) e vk A i vl
B ST AN IE SO 507 IERE R M BUBR . X 7E AR 58 8RR 0 “ 57 (E 2 1] R A1 R 42 2%
B ) Y ) R 2 AR 80 AR o I, 24 7 FE A 22 th B, £ 1 4657 097 1E 9 AR
NEPIT ERAMBRREROIREES TN, HPFENNIBERERTAEE .G
R TE 5 LS Ak B o B TR IE AU SRR A BT Sk
AR A RA—BUN T o AN AT AR BN IE L ERMER (R E X L
9, A G4 ) B M BEVE, AT BT AT ST, X — 8 3 Bk, S MU0 O A & ]
B AR B, B B2 AE (852 5) BBUN SR T R — P, T SE 32 19 B X —pL g th &2
HRRK—EY.

fER VB — NI SL Ik B A B SRR T I A0 SRR R B AP HLH B e K 230
EEE M T o BV RIRKRFFTE, A1 857 3 Be LA B & AV i LM 512 0F IE7ET 2%
REMRTZRMM, B, B W FERERFREE T, TROIFER X 3%,
Tl LB A M R AT E PR B AU, X ER TR IR, Hka
(HERHEAREY ZoFZIRAEL XML EEAN) K82 FEORE LR,
WSk B AP P BRI — AR R L SCHEBR ML S ) S vk AU L2 ) A, X —HE
BRI B L AR R B AL A - S BRA M A — B sh (30 L, B 48 - BN S
B GXAMATR KSR ) BERE A BER T B Sh Z A @3 “ A HISL” L4) b L, B

(1) FREAEILESHMARE A TEEEAR XA, SELnt R, 2 A0 H AL 4~ NSl 2R3
XS AR SR ZN, AN R FRSE AFNARAERES A 5 KRB EX—MN. 5
A, FER I B 2 17 et 4 A 0 AU 38 A E MU B B R, X 4 8 R EE H DR IO I E I S 4 R
XS HEEANEAEEERANEBTPEFBERERF N, XMFHEXNTEESE, FILEE,
7T AR TR SRR AT B Ak (EROD T IR R TERE , K T B IR PR 1 0 BR A Ry i B O 1 8 - — ke, ILUGE
FFHARAEE FAE B P B X — U, TR AN e — R AR — A B 5h . 7E3X — SR A AT BE AL RSO T, Bedn i
FUI 2 LAAAE TE AT RS2, (Bt A3 — SRR B T ASBRAGBISb o B 23 4 WA , X AP =X (T B2 1k 22
JH G L ( canonical ) IR AHL I MAFAE . ANSRWA AR 2 MUY A (R A B AN 2B 0, 4R
HEEEAMN A TBERT SN ARER) A RTEILENAEAEREASH I, 7B I8 TR 2058608
BUARAS AR AR A9 , 550 1] T A ) A 2 A i Z ML O TR B o, XSS B AE T 30 F A . AT
AP B (] RS , 3396 A ) R R 7 O 24 {0k o 81 3 2 ML DU R 5 B X 455 (see Guido Calabresi, A Common Law
for the Age of Statutes , Cambridge ,Massachusetts : Harvard University Press,1982) , 7 ELAR {2 2R % 8 38 W A0 A< B , 53X
FERO I R AE .

(2) See Richard H. 8. Tur, Defeasibilism , Oxford Journal of Legal Studies 21 : 355 —68 ,2001. 5 # H L [RE{H )&
A EHI R A — M BUR A2 |, Neil MacCormick , Defeasibility in Law and Logic,in Zenon Bankowski,Ian White,and Ul-
rike Hahn ( eds), Informatics and the Foundations of Legal Reasoning, Dordrecht, Netherlands: Kluwer, 1995, pp.
99 157,

(3] See Alfred C. Aman, Jr. , Administrative Equity: An Analysis of Exceptions to Administrative Rules, Duke Law
Journal 2; 277 -331,1982,

(4] Richard A. Posner, The Jurisprudence of Skepticism ,Michigan Law Review 86: 834 —835 1988,
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AT 2SR T 4e A9 5K AL — N “ BIS0 SRS SRR A, 17 B ] 4 i 3
FIFARREPOE 2 RATHE [ 1) PR - /R (Richard Tur) #5737 5 W R B0 94 169 7. 3
FEABK, BRI Ay fth 5 R TN Ay , SRS AU 224 8 AT B Lk By, AS A ASUR: T K 2 R B, i A AL A2
HOLE T H R — A RS Z R R A BUTR

X TEEIEAPINRERM . H— , MR FRE AR AR T E AR IE S 45 R W
B A AL 5 — 8] PR ST AT, -7 R 85 (45751 A B AT B AR 1) BA K 2 S B — A
TR S BB TR R o Q0 RAE T B9 A IE SRR AR 2 B9 5870 -4, IR A IR T 857 % 25
MR GEIAFESME bR T — MRABA MM AL (FEX — BRI T, RESF i F PR
RUAGA 5l A B 2 S B E U ZE R ) 20 7 LASE, ARk AN IE SCHe T 808 R Bk
A 2l A R R AN . T LA ) RE A S 4 L BT i R HE AV (3Rt
AT R LA B R E A T LABR ), X R 7 A 2 R AT AT 5 S B b o
WU AB i B AR TE SC, B T B AR, B oA A RO R R MEN o 4n SR AT B Ak e N A
& TRXFLIRYE, BIBE 1 64 b5 o T 7 B0 MUN B AR 7] 25 B F 2 AR R R — S R4
M AR 2N IR 2 R AFME R o (B, BN 7R B 45 SRoH 2 T o) T 4 0o 19, X 00000 4
7 AR IE SCER TR0 8 a8 L At B B 19 20 2 S R e, iX — BB AT A BOR 5 .

5 EEARES W, — B R T B0 1A R A B 5 — A B AR IR
R G R U 7= A B DR A5 SR N T AR B T R T OL AN AR AN A M AL Z [ B X 55l o il 5
— R B SR 0 5 25 B FE AN BB A 60 A B HEHRE B HAEEZHGAR R
R B B ) B BB A UL AT B, X — MR AR R FF AR o ER, IE W@ vk h 2
R WARRE 2 — A TSR AR T X R — R ) 468 TE A U3 ) U A6 T A AL I A 1 2 AiD
ORI REAR —RE T o AL ZESE S R BB IE X AT RER @ T A ) —RE E R
e T IR A Z S, B AT A B e & A 7E X AR AN R A BB S, B, '
& R, R T S B TR I A SRR RN R D TR S A R A0 4 SR LR AN —HERY, R
B BT AR R SR R AT R AR

PRt BT IR P A A S SRR AE T, O T I S AR I ORI AN A A IE 2 9 51
5 FoA AN T 52 (R 7= A 45 SR, RN B3 PR L R S AT AT DA 3 S SR e

(1) H.L.A. Hart, The Concept of Law,2d ed. ,Penelope A. Bulloch and Joseph Raz eds. , Oxford: Clarendon
Press, 1994, p. 136. See also Neil MacCormick , Law as Institutional Fact,Law Quarterly Review 90: 102 -126,1974.

A5 IX AT35 (A rule that ends with the word ‘unless. .. is still a rule) RLZZFES 139 T, P

(2] See Frederick Schauer, Exceptions, University of Chicago Law Review 58 : 871 —904,1991 ; Frederick Schauer,
Is the Common Law Law, California Law Review 77 ; 455 —=71,1989,

(3] See Richard H. S. Tur, Defeasibilism , Oxford Journal of Legal Studies 21 ; 355 — 68,2001 ; MacCormick , Defea-
sibility in Law and Logic,in Zenon Bankowski,lan White and Ulrike Hahn (eds) ,Informatics and the Foundations of Le-
gal Reasoning ,Dordrecht,Netherlands: Kluwer,1995,pp.99 - 157,
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MBS, BTy 2, A AT AR Rl — SR A LA T PR A5 8 25, A i R 0 T B LR %5
SR A AL BN — A~ BISh AL 7 A B R E A R X N AT E L) BT R R
B R AL R 2 1R — D B 455, X F X — 45 SR A8, A I (45 512 0 B )
& - PRI K LOXFIE 5 a3 HIE” AL AL F RN R 18 b A& A A B0 i 75
J& £ 20 ERTCIE LAAIAR I, Torl P A i 5 X I AT HOA , 45 SRR B AR Y - BN
BT B L G R, BB N E BUR TR I (B RS TR %%
SO R A TE Bl — &R 5 AT LAY 4R SE 45 R Z A0 4 #EAT VRN B AR ) T F A
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