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Abstract

With the economic globalization, western countries continuously
output their culture through their own technology and capital advantages,
making the world culture become simplification. So the economy and tra-
ditional cultural resources of the developing countries are facing the risk
of decline and disappearance, and the world’s cultural diversity has been
suffered a cerlain degree of damage. Especially the developed couniries
with modern intellectual property system, use the global economic and
cultural resources to obtain high profits, which causes the undeveloped
countries that own rich traditional cultural resources to become legitimate
new colonies, and the new imbalance of world’s economic and cultural
development has appeared. As a result, the clash of civilization has con-
stantly happened. Modemn intellectual property system is a kind of sys-
tem that protect innovation. Outstanding cultural heritage of mankind
created by various ethnic groups, and the development of human culture
“source” - folklore, etc. are excluded by modern intellectual property
system, into the domain of the public, which are free to be used by any-
body.

Meanwhile, the folklore has been commercial exploited or gradually
disappeared in the development of industrialization, urbanization and

tourism exploit. Many developed countries use their advanced technology
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and capital dominant position to package folklore by the commercial
means, and use the intellectual property system as a disguise to grab in-
terests, while the origin countries of folklore not only can not obtain any
benefit in return, but also suffer mental damage.

Therefore, how to save world culture multiplicity, rescue the brink
of decline of traditional culture resources in developing countries are the
propositions that economy and cultural development of various countries
must face under the globalization background at present. Especially to
these developing countries, how to protect their own rich traditional cul-
ture resources, preservation of cultural diversity and national identity im-
print retain human existence and development of the “root” and “soul”
is even more urgent.

So, taking the right of development and cultural diversity as the
logical foundation, this book focuses on the object of legal protection,
subject of legal protection, legal protection mode of folklore, rights of
folklore and the way they realize, and related legal issues, and hope to
provide some theoretical guidance for the formulation of China’s * Folk-
lore Protection Ordinance” .

This book altogether has seven parts. The introduction part has
mainly analyzed the reason of folklore legal protection, theoretical over-
view of the legal protection of folklore, as well as the book’s content and
ideas. Chapter 1: The theoretical basis of the legal protection of folklore
has been studied. Academia folklore laws to protect the legitimacy of the
theory have been combed. The work value theory, the economical value
theory, the personality rights said, as well as the justice said are the
theoretical basis of intellectual property laws of the protection, but all
can not provide the validity basis for the folklore legal protection. Thus,

the legitimacy of legal protection of folklore must be based on human
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rights, especially the right to development and the protection of world
cultural diversity. Only in this way can we grasp the essence of the prob-
lem and provide the legal basis for the legal protection of folklore better.

Chapter [I ; The object of legal protection of folklore has been studied.

Through the international treaties and regional agreements, as well as the
study of the national folklore legislative examples, the object of legal
protection of folklore is considered to be manifestations of folklore—the
typical elements. Folklore manifestation is the collective creation of a ge-
ographical groups, or creative contributions that made in the course of
heritage maintenance, use, development, performance, recognized by
groups and from generation to generation, relatively stable, carrying the
geographical in group members traditional habits, values, psychological
characteristics and cultural heritage of the typical elements or programs.

The traditional typical elements or programs are collective, traditional,
variable, verbal and analogous. They include (1) word manifestation;
(2) music manifestation; (3) movement manifestation. The folk litera-
ture art manifestation and the folk literature work, the traditional knowl-
edge, the folk custom, the non-material cultural heritage have been car-
ried on the comparative analysis and the folk literature art type is consid-
ered only to be the folk literature art manifestation and the works closely
related with it. Folk literature art manifestation, folk literature art works
and deductive works of folklore have been carried on the comparative a-
nalysis, and the object of the legal protection of folklore is considered to
be folklore manifestations—traditional typical element or programs, and
they are special when comparing with the works of copyright law. Chap-
ter Il : The folklore subjects of rights have been studied. Through the
study of domestic and foreign legislative examples, the legal subjects of

folklore are considered to be collective subjects such as ethnic group or
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region, rather than individuals or states. The status of folklore correla-
tive subject inheritors, performer, and collectors in the legal protection
of folklore has been analyzed. Chapter IV . Folklore legal protection
mode has been investigated. The debate about the legal protection of
folklore, mainly involves the following two issues: first, to take copy-
right mode, or special rights mode in legislature model is a question.
Copyright mode is to adhere to the ideas of works about legislation think-
ing, structurally modify copyright law, taking folklore as a special work
for special protection. Special rights mode is beyond or out of copyright
law, specialized method or a single law to be enacted separately outside
of the Copyright Law folklore in the form of a special class of copyright
protection, which model has obtained the international society and re-
cently the national legislation acceptance. Second, on the right content,
giving folklore subject the protection of exclusive rights such as economic
rights and moral rights, or only giving the non-exclusive right such as
moral rights and prohibition rights is a question. Chapter V ; Through the
protection of folklore of the legislative and judicial investigation in Chi-
na, due to the collective, traditional, variable characteristics of folk-
lore, taking copyright mode or special mode of copyright protection will
cause conflict with copyright system. Even then it can only protect the
folklore material creative folklore or its derivative works, which accord
with the requirements of the copyright law works, of folklore itself can-
not been provided of the practical protection. Therefore, China should
take the special rights mode to protect folklore. The folklore legal protec-
tion purposes and basic principles, the subject and the object of folk-
lore, the right content, duration of protection and their rights restric-
tions, management and the exercise of the exclusive rights of folklore,

protection and other issues have also been discussed. Chapter IV : The
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proposal draft of “Folklore Protection Ordinance” is protocolled and ex-
plained in this chapter.
Key words: folklore; legal protection; mode
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