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Text

Definition, Classification and Sources of Law

Definition

What is law? There have been many attempts to produce a universally acceptable
definition of law, but there is no simple answer to the question. The definition of law depends
on its purposes or functions.

A basic purpose of law in our society is to maintain order and to resolve disputes. In this
connection, law is not only a set of rules of conduct, but also the means to impose
responsibility and to enforce social justice.

Law is also a method of social control. The law brings about changes in our society and
society brings about changes in the law. In this sense, law is both an instrument of change and
aresult of changes.

Classification

Laws can be classified in many ways too. A common distinction is between public law
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and private law. Public law includes laws that apply to the public of a state or nation. It can be
further divided into constitutional law, administrative law and criminal law. Private law deals
with the relationships between individuals in an organized society. It covers contracts, torts
and property, each of which can be subdivided into several subjects.

Laws are sometimes referred to as substantive or procedural. Substantive law defines
rights, and procedural law establishes the procedures by which rights are protected and
enforced.

Sources

Sources of law means the origin from which rules of human conduct come into existence
and derive legal force or binding characters. It also refers to the sovereign or the state from
which the law derives its force or validity.

Several factors of law have contributed to the development of law. These factors are
regarded as the sources of law.

Y Precedents

Precedent is one of the sources of law. The judgements passed by some of the learned
jurists became another significant source of law. When there is no legislature on particular
point which arises in changing conditions, the judges depend on their own sense of right and
wrong and decide the disputes. Such decisions become authority or guide for subsequent cases
of a similar nature and they are called precedents. The dictionary of English law defines a
judicial precedent as a judgement or decision of a court of law cited as an authority for
deciding a similar state of fact in the same manner or on the same principle or by analogy.
Precedent is more flexible than legislation and custom. It is always ready to be used.

Y Customs

A custom is a rule which in a particular family or in a particular district or in a particular
section, classes or tribes, has from long usage obtained the force of law. Custom as a source of
law got recognition since the emergence of sovereignty on the horizon of jurisprudence. It is
an exemption to the ordinary law of the land, and every custom is limited in its application.
They are practices that have to be repeated for a period of time.

v¢ Legislation

Legislation is that source of law which consists in the declaration of legal rules by a
competent authority. Legislature is the direct source of law. Legislature frames new laws,
amends the old laws and cancels existing laws in all countries. In modern times this is the most
important source of law making. The term legislature means any form of law making. Its scope
has now been restricted so a particular form of law making. It not only creates new rules of
law it also sweeps away existing inconvenient rules.

¥¢ Statutory interpretation

Interpretation is a very important function of the court. The process of ascertaining the
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meaning of letters and expressions by the court is either interpretation or construction.
Interpretation is the process in which the court seeks to ascertain the meaning of a particular
legislature. It is through interpretation that the judiciary evolves the law and brings changes to
it and thus keeps abreast of law.

% Preparatory work

In some legal cultures, some of the documents produced in the process leading up to
legislation are subsequently used as guidelines on how to interpret and understand an act of
legislation.

Words and Expressions

1. legal force ERMA
2. validity [va'liditi] n. GERLE A% Atk
3. precedent ['presid(2)nt] n. Hl; Fepi
4. jurist ['d3uorist] n EE; B BER EEEEX
5. legislature ['ledzislatfa] n. MIENLR: LA
legislation [ledzs'lerf(2)n] n. 3L B
6. jurisprudence [dzvonspru:d(s)ns]  n EEAAR; EFERELST; HEEE
FIRFE
7. statutory interpretation PRES S oS
8. ascertain [@so'tern] v. HiE; B
9. judiciary [dzu'dif(a)r1] n. AiEH; BE
10. keep abreast of Febst T fifeee - B BROBT B L

Notes

1. Substantive law and procedural law (SEARVERAFERFE): SLAE 2 M@ M AR Al
XEURIBRAFERNEENBFRER, WEE, T, RiE @E HES: &2
Frig: i 9 AR IEBUR RS LASEBRERAT(E, X AFERUBITHAEREFAE
BEHNAMNGE, WTBIFAL. TBREFE. REFFINE. HFEFLES.

Supplementary Reading

Law of the United States

The law of the United States comprises many levels of codified and uncodified forms of
law, of which the most important is the United States Constitution, the foundation of the
federal government of the United States. The Constitution sets out the boundaries of federal
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law, which consists of acts of Congress, treaties ratified by the Senate, regulations promulgated by
the executive branch, and case law originating from the federal judiciary.

In the United States, the law is derived from five sources: constitutional law, statutory law,
treaties, administrative regulations and the common law (which includes case law). The most
important source of law is the United States Constitution. When Congress enacts a statute that
conflicts with the Constitution, the Supreme Court may find that law unconstitutional and
declare it invalid.

American common law

The United States and most Commonwealth countries are heirs to the common law legal
tradition of English law; for example, U.S. courts have inherited the principle of stare decisis.

The actual substance of English law was formally “received” into the United States in
several ways. First, all U.S. states except Louisiana have enacted “reception statutes” which
generally state that the common law of England (particularly judge-made law) is the law of the
state to the extent that it is not repugnant to domestic law or indigenous conditions. Some
reception statutes impose a specific cutoff date for reception, such as the date of a colony’s
founding, while others are deliberately vague. Thus, contemporary U.S. courts often cite
pre-Revolution cases when discussing the evolution of an ancient judge-made common law
principle into its modern form, such as the heightened duty of care traditionally imposed
upon common carriers.

Second, a small number of important British statutes in effect at the time of the
Revolution have been independently reenacted by U.S. states. Two examples that many
lawyers will recognize are the Statute of Frauds and the Statute of 13 Elizabeth (the ancestor of
the Uniform Fraudulent Transfers Act). Such English statutes are still regularly cited in
contemporary American cases interpreting their modern American descendants.

However, it is important to understand that despite the presence of reception statutes,
much of contemporary American common law has diverged significantly from English
common law. The reason is that although the courts of the various Commonwealth nations are
often influenced by each other’s rulings, American courts rarely follow post-Revolution
Commonwealth rulings unless there is no American ruling on point, the facts and law at issue
are nearly identical, and the reasoning is strongly persuasive.

Federal law

Federal law originates with the Constitution, which gives Congress the power to enact
statutes for certain limited purposes like regulating interstate commerce. Nearly all statutes
have been codified in the United States Code. Many statutes give executive branch agencies
the power to create regulations, which are published in the Federal Register and codified into
the Code of Federal Regulations. Regulations generally also carry the force of law under the
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Chevron doctrine. Many lawsuits turn on the meaning of a federal statute or regulation, and
judicial interpretations of such meaning carry legal force under the principle of stare decisis.

During the 18" and 19" centuries, federal law traditionally focused on areas where there
was an express grant of power to the federal government in the federal Constitution, like the
military, money, foreign affairs (especially international treaties), tariffs, intellectual property
(specifically patents and copyrights), and mail. Since the start of the 20th century, broad
interpretations of the Commerce and Spending Clauses of the Constitution have enabled
federal law to expand into areas like aviation, telecommunications, railroads, pharmaceuticals,
antitrust and trademarks.

State Law

The fifty American states are separate sovereigns with their own state constitutions and
state governments and state courts. They retain plenary power to make laws covering anything
not preempted by the federal Constitution, federal statutes, or international treaties ratified by
the federal Senate.

The law of most of the states is based on the common law of England; the notable
exception is Louisiana, whose law is based upon French and Spanish law. The passage of time
has led to state courts and legislatures expanding, overruling, or modifying the common law;
as a result, the laws of any given state invariably differ from the laws of its sister states. Thus,
with regard to the vast majority of areas of the law that are traditionally managed by the states,
the United States cannot be regarded as one legal system, but must be regarded as 50 separate
systems of tort law, family law, property law, contract law, criminal law, and so on.

Naturally, there is much diversity in the structure of the state codes, reflecting the
diversity of the statutory law on which they were built. New York’s codes are known as
“Laws.” California and Texas simply call them “Codes.” Other states use terms such as
“Revised Statutes” or “Compiled Statutes™ for their compilations. California, New York and
Texas have separate subject-specific codes, while virtually all other states and the federal
government use a single code divided into numbered titles.

In some states, codification is often treated as a mere restatement of the common law, to
the extent that the subject matter of the particular statute at issue was covered by some
judge-made principle at common law. Judges are free to liberally interpret the codes unless and
until their interpretations are specifically overridden by the legislature. In other states, there is
a tradition of strict adherence to the plain text of the codes.

Local Law

States have delegated lawmaking powers to thousands of agencies, townships, counties,
cities, and special districts. And all the state constitutions, statutes and regulations are subject
to judicial interpretation like their federal counterparts.
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It is common for residents of major U.S. metropolitan areas to live under six or more

layers of special districts as well as a town or city, and a county or township (in addition to the

federal and state governments). Thus, at any given time, the average American citizen is
subject to the rules and regulations of several dozen different agencies at the federal, state, and

local levels, depending upon one’s current location and behavior.

Words and Expressions

1. codify ['koudifai] v. GwE GEHD: WGk
codification [kodofa'keifan] n.  EICS, mE
2. federal law B V2
3. ratify ['reetrfai) v.  fitdE; ARET
4. promulgate ['prom(a)lgert] v. BAE; A
5. case law RhlE; AplE
6. constitutional law ik
7. statutory law BOCE; il ek
8. administrative regulations ITBUEM
9. common law WiExk; I ABhE
10. enact [i'naekt] v WEER; A
11. statute ['staetju:t] n &% B
statutory ['staetjut(a)ri] adj. FEAW); EER
12. invalid [n'vaelid] adj. FERH
13. Commonwealth countries R E K
14. repugnant [ri'pagnant] adj. A—HH
15. indigenous [in'didzinas] adi. ALK M) HEH
16. fraud [fro:d] n. M VERK
fraudulent ['fro:djulont] adj. BKVER); AIERY
17. judicial interpretations AR
18. sovereign ['sovrin] n. ER (CEE; WLE; BE
Notes

1.

the United States Constitution (38 E %E¥% ): The United States Constitution is the supreme
law of the United States. It provides the framework for the organization of the United States
Government. The document defines the three main branches of the government: the
legislative branch with a bicameral Congress, an executive branch led by the President, and
a judicial branch headed by the Supreme Court. Besides providing for the organization of
these branches, the Constitution outlines obligations of each office, as well as provides what
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powers each branch may exercise. It is the shortest and oldest written constitution of any
major sovereign state.

. stare decisis CGEESEH): Stare decisis (Abbreviation of the Latin: Stare decisis et non

quieta movere/English: maintain what has been decided; not alter that which has been
established) is the legal principle under which judges are obliged to follow the precedents
established in prior decisions.

. United States Code (3EE%H#): The United States Code (USC) is a compilation and

codification of the general and permanent federal law of the United States. It contains 50
titles and is published every six years by the Office of the Law Revision Counsel of the US
House of Representatives.

. Federal Register (BX3F/A4): The Federal Register (since March 14, 1936), abbreviated

FR, is the official journal of the federal government of the United States that contains most
routine publications and public notices of government agencies. The Federal Register is
compiled by the Office of the Federal Register (within the National Archives and Records
Administration) and is printed by the Government Printing Office.

. Code of Federal Regulations (EEBEMMEY): The Code of Federal Regulations

(CFR) is the codification of the general and permanent rules and regulations published in
the Federal Register by the executive departments and agencies of the Federal Government
of the United States. The CFR is divided into 50 titles that represent broad areas subject to
Federal regulation.

. Chevron doctrine (“1]35/6” £ i): Chevron U.S.A., Inc. v. Natural Resources

Defense Council, Inc., 467 U.S. 837 (1984), was a case in which the United States
Supreme Court set forth the legal test for determining whether to grant deference to a
government agency’s interpretation of its own statutory mandate. Chevron is the Court’s
clearest articulation of the doctrine of “administrative deference” to the point that the Court
itself has used the phrase “Chevron deference” in more recent cases.

Exercises

I. Reading Comprehension

1. What is law?

2. What are the differences between public law and private law?
3.
4
5
6

What does the sources of law mean?

. What is a judicial precedent?
. What are the sources of law in the United States? Which is the most important?
. Why has much of contemporary American common law diverged significantly from British

Commonwealth common law?

. When did the federal law expand into areas like aviation, telecommunications, railroads and
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so on?
8. How is codification treated in different states of the US?

II. Translate the following legal terms from Chinese into English.

1. IEEEIHUR 2. EBRMA
3. "lESpI 4. FVEMERE
5. BOCE 6. ik
7. Sk 8. FRFFEL

IT1. Fill in the blanks with the words and expressions in the box.

Federal Legislative expenditure Constitution
division delegated the Supreme Court efficient

The American Constitution founded federalism and introduced checks and balances into
government for the first time in history. The check and balance system was based on

(1) of power. For this purpose, the founders of the Constitution designed the
2) system in which governmental power was divided between the federal and state
governments.

The second division of power is among the different branches of the government. It is
called the check and balance system. In this system, the power (3) to the Federal
government is divided among three separate, but interdependent branches: the (4)

the Executive, and the Judicial. Congress is the Legislative branch. It enjoys the power to
make laws, levy taxes and appropriate money to cover government (5) iiThe
Executive branch, known as the administration, is headed by the President whose duty is to
execute the laws passed by Congress. The Judicial branch of the USA is composed of a series
of law courts: (6) , 11 courts of appeals, and 91 district courts.

These three branches are granted different powers by the (7) but they must

work together. No branch is allowed to do what is like without the considering the opinion of
the other two. This makes it difficult for persons like Hitler usurp power in America. But the
strict division of power tends to make government less (8) and might cause trouble,
as during the debate about the slave system.
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