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Recent development of maritime law in China

HU Zhengliang LIU Chang HUANG Jing

Abstract: The development of maritime law in China since 2006 is analyzed. Such de-
velopment is mainly in the form of ratification of 2001 Bunker Convention, promulgation
of Pollution Prevention Regulations by China’s State Council and the various judicial in-
terpretations by the Supreme People’s Court of China, covering the fields like carriage
of goods by sea, collisions at sea, pollution from ships, limitation of liability for maritime
claims and marine insurance.

Key words: maritime law; judicial interpretation; carriage of goods by sea; collision at

sea; pollution from ships; maritime claims; maritime insurance

1 Introduction

The maritime law in China is a body of rules which regulate the relations arising from
maritime transport and those pertaining to ships. The sources of maritime law include: )
the domestic laws adopted by China’s National People’s Congress or its Standing Com-
mittee, the regulations promulgated by China’s State Council and the provisions promul-
gated by the Ministry of Transport and other related ministries; @) the international treaties
ratified or acceded to by China; (3 the international shipping practice.

The domestic laws are mainly The Maritime Code of 1992 (hereinafter referred as
to The Maritime Code), and the basic laws such as The Marine Environmental Protection
Law of 1982 as Amended in 1999, The General Principles of Civil Law of 1986, The In-
surance Law of 1995 as Amended in 2009, The Guarantee Law of 1995, The Contract
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Law of 1999, The Law on Real Rights of 2007 and The Law on Tort Liability of 2009,
which shall apply in the cases where The Maritime Code does not contain provision. It”s
important to mention, so far as procedural law is concerned, The Special Maritime Pro-
cedure Law of 1999 solely applies to maritime litigation, and The Civil Procedure Code
of 1991 as Amended in 2007 applies to maritime case where The Special Maritime Pro-
cedure Law of 1999 does not contain provision. The international maritime treaties rati-
fied or acceded to by China shall apply with priority over the domestic laws, regulations
and provisions, but their application is limited to the foreign-related matters as a prin-
ciple. The international shipping customs or usage may be applied to the matters for
which neither the domestic laws, regulations or provisions nor any international maritime
treaty ratified or acceded to by China contain any relevant provisions.”

Noticeably, the Supreme People’s Court of China has the power to promulgate in-
terpretations as to how to apply laws during the trial of cases by virtue of The Law on
Organization of the People’ s Courts of 1979 as Amended in 1983. Since 1991, the Su-
preme People’s Court of China has promulgated six judicial interpretations in the area
of maritime law to act as supplements to the domestic laws, regulations and interna-
tional maritime treaties. China is not a case-law country, but the judgements especially
those issued by the Supreme People’s Court of China may have the effect for reference
in dealing with the same or similar cases, although they have no binding effects upon
other cases.

Besides adoption of the two basic laws, i.e. The Law on Real Rights of 2007 and The
Law on Tort Liability of 2009, the recent development of maritime law in China since
2006 is mainly in the form of ratification of one international convention, adoption of one
regulation promulgated by China’s State Council, one provision promulgated by China’s
Ministry of Transport and four judicial interpretations promulgated by the Supreme Pe-
ople’s Court of China, which are introduced with analysis below and form the main con-

tents of this paper.

(@ Para.2 of Article 268 of The Maritime Code.
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2 Carriage of goods by sea:
Judicial Interpretation on Delivery
of Goods without Bill of Lading

2.1 Background

By virtue of Article 71 of The Maritime Code”, where a bill of lading® is issued,
whether it is a named bill, an order bill or a bearer bill, the carrier is obliged to deliver
the goods at destination against production of the bill of lading. Therefore, delivery of
goods without bill of lading is illegal under Chinese law.

In the international shipping practice in China, however, a considerable proportion
of goods are delivered without bills of lading. According to statistics, such proportions
are about 30%, 50% and 70% in the carriage of general goods, containerized goods and
liquefied goods in bulk (especially oil) respectively. In the recent years, the ten maritime
courts in China handled altogether about 500 cases of delivery of goods without bills of
lading every year, i.e. about 5% of all the cases handled by them.

Under such circumstances, the Supreme People’s Court promulgated The Provi-
sions on Certain Issues regarding Application of Law in the Trial of Cases of Delivery of
Goods without Original Bills of Lading (hereinafter referred to as Judicial Interpretation
on Delivery of Goods without Bill of Lading ) on 16 February 2009, which came into ef-
fect as of 5 March 2009.

(D Article 71 of The Maritime Code provides: “A bill of lading is a document which serves as an evidence of
the contract of carriage of goods by sea and the taking over or loading of the goods by the carrier, and based on which
the carrier undertakes to deliver the goods against surrendering the same. A provision in the document stating that
the goods are to be delivered to the named person, or to the order of a named person, or to order, or to bearer, consti-
tutes such an undertaking.”

(2 Where a bill of lading is referred to, it means an original bill of lading in Chapter IV “Contract of Carriage
of Goods by Sea” in The Maritime Code. In the context of this paper, a bill of lading also means an original bill of
lading wherever it is referred to.
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2.2 Main contents
2.2.1 Bill of lading holder’s right to claim

The right to claim against the carrier for damage arising from delivery of goods
without a named, order or bearer bill of lading, on the basis of either contractual liability
or tort liability, is vested in the holder of bill of lading (Articles 1-3). Therefore, holding
bill of lading is a precondition for claim for damage arising from delivery of goods with-
out bill of lading.
2.2.2 Forged bill of lading

Occasionally, the carrier or its agent at destination delivered the goods against a bill
of lading without knowledge that it was forged by the person who demanded delivery or
other third party other than the holder of the true bill of lading. The question arises
whether the carrier’s liability for delivery of goods without bill of lading can be exemp-
ted by the fraudulent action committed by a third party other than the holder of the true
bill of lading. It is specifically provided for in Article 5 of Judicial Interpretation on De-
livery of Goods without Bill of Lading that, where a person took delivery of goods against
a forged bill of lading, the holder of original bill of lading is still entitled to claim against
the carrier. The reasoning of such liability lies in that the carrier has the obligation to car-
ry the goods to the destination and deliver the goods to the person who is entitled to take
delivery, including examining the bill of lading before delivery. The carrier or its agent
at destination who delivered the goods should have the privilege to verify whether the bill
of lading produced by the person who demanded delivery was true or forged. In addition,
such liability to be borne by the carrier is helpful for protecting the normal documentary
transactions and maintaining the reliability of bills of lading.
2.2.3 Amount of indemnity and non-availability of package or kilo limitation of liability

The amount of indemnity for damage arising from delivery of goods without bill of
lading shall be calculated on the basis of the value of the goods at the time of shipment
plus insurance premium and freight, if paid, i.e. the CIF price of the goods (Article 3). As
a result, the holder of bill of lading cannot claim for loss of profit, which is identical with

the calculation of amount of indemnity for loss of goods as provided for in Article 55 of



