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Text A What is Jurisprudence?

Jurisprudence in its widest sense is the science of law. This is the original and
etymological ; meaning and is in accord with the best usage. There are, however, three other
uses of the term; two of them with some warrant, the third wholly unjustifiable.

The first is peculiar toEngland, British dominions, and the United States. As study of the
science of law as such (ie. apart from political science and political philosophy ) dates in
England and America from Austin’s Province of Jurisprudence Determined (1832), and as
Austin’s method was exclusively analytical, a narrower meaning became current in English -
speaking countries. It thinks of law as an aggregate of laws and of laws as rules, and this
narrow definition of law gives a narrow limitation of the science of law. In this narrower sense
in which the word has been used by many English writers, jurisprudence might be called the
comparative anatomy of developed systems of law.

Holland uses the term in this sense when he defines Jurisprudence as the” formal science of
positive law. "V This definition proceeds on the Aristotelian distinction between substance and
form. To give an old—time illustration, a smith has in his hand the raw material , the substance ,
steel and wood. He has in his mind the idea, that is, the picture of a saw. He fashions the
substance to that mental picture and so gives to the substance the form of a saw. Hence the maxim
Sforma dat esse rei. Accordingly, by saying that Jurisprudence is a formal science, Holland means
that it has to do with systems of legal precepts but not with legal precepts, the substance given
form in those systems. It does not criticize the content of a body of laws except for being out of line
with the analytical system. It arranges and systematizes that content. By “ positive law” he
means the body of legal precepts which actually obtain as authoritative legal materials for decision
and authoritative bases of predicting decisions in a given time and in given places; not the
received ideals of legal systems, and not the ideal precepts which philosophical or economic or
sociological considerations might dictate or indicate.

This is one side of the science of law. I shall call it analytical jurisprudence .

A second use of the term is French, and to some extent American. The French use the
word jurisprudence to mean the course of decision in the courts, contrasting it with legislation
and with“doctrine,” ie. the opinions of learned commentators. In the civilian’s theory of forms
of law, legislation alone had full authority; jurisprudence (ie. case law) and doctrine (ie.
textbook law ) were persuasive only. But this has undergone some change.

InAmerica the word “jurisprudence” has been used to some extent in the French sense.

@® Holland: ¥ % 2 ¥ KE 2, 5 NI EF(EE %) (Jurisprudence) % 13 J§, (1924 £ HHR) % 13 7,
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Thus the phrase “equity jurisprudence” meaning the course of decision in Anglo — American
courts of equity, has been fixed in good usage by the classical work of Judge Story.

By a not unnatural transition, the word has come to be used, chiefly in this country, as a
polysyllabic synonym for “law”

“Medical jurisprudence” for the forensic applications of medicine or the law relating to or
of interest to physicians, “dental jurisprudence” for the law of interest to dentists,” engineering
jurisprudence” for the law of interest to engineers, and other phrases of the sort, are quite
indefensible. But” medical jurisprudence”is more or less established in good usage.

I shall take it, then, that Jurisprudence means the science of law.

It should be noted, however, that the phrase “science of law” involves difficulties in that
there is no agreement as to what constitutes a science, and the word “law” is used in juristic
writing in more than one meaning.

Nowadays a question is raised whether we may speak properly of a”science” of law. The
answer depends on what we mean by the word”science”. In the sense in which I am using it,
a science is a body of critically controlled and ordered knowledge about something significant.
In that sense we speak, and may properly speak, of a science of language and of religion; we
may speak of social sciences and of historical science. The present tendency to a narrower use

3

of the term “science” is due to the positivist philosophers of the last quarter of the nineteenth
century. They held that reality was in laws analogous to those of mathematical astronomy and
physics. But note how fashions of thought and speech change. In the seventeenth and
eighteenth centuries men thought and spoke not of a science but of a philosophy. Descartes
wrote on physics as philosophy. Newton’s great book on physics is entitled” The Mathematical
Principles of Natural Philosophy”. In the same way, what we now call the natural sciences
were called natural philosophy in the eighteenth century and even later. Also ethics was called
moral philosophy until recently, where we now speak of moral science; and psychology was
called mental philosophy, where it is now rather mental science. In the nineteenth century,
when evolution and historical method were the vogue in thinking, men spoke of natural history,
where now they speak of the biological sciences. Thus we have thought of these branches of
knowledge as philosophy, as history, as science successively. In the same way, men have
thought of the different organized bodies of knowledge of social phenomena as philosophy
(seventeenth and eighteenth centuries) , as history ( nineteenth century e. g. Freeman’s dictum
as to politics and history;V cf. lowa Applied History Series in which present questions of
politics and law are treated as applied history) , and as science (twentieth century the” social

. ”
sclences ) .

Formerly jurisprudence was held to be a philosophy of law. Austin speaks of “General

® Freemen: ¥ 4 k¥ K, 5 WHF (L & 855 ZH K 69 # ) (Past politics are present history)
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Jurisprudence, or the Philosophy of Positive Law”. But we may very well distinguish
philosophical jurisprudence from philosophy of law, as we may distinguish historical
jurisprudence from legal history. Philosophical jurisprudence is one form or side of the science
of law, organized by philosophical method and directed chiefly to the ideal element of law and
to a philosophical critique of legal institutions, legal doctrines, and legal precepts. Philosophy
of law is one side of practical philosophy; it is practical philosophy applied to the legal order
and its problems, and to the body of authoritative legal materials whereby we seek to maintain
that order.

Here we must take note of the distinction between the natural (ie. physical and biological
sciences ) and normative (ie. , social)sciences—the one dealing with what is and the other with
what ought to be. But there are two possibilities here, (a)We may study attempts to realize a
wished ought—to—be as a what—is, or (b)we may study this what—is from theories of what—it—
ought—to—be.

Another not uncommon assertion is that there is no science of law, there is only an art of
deciding cases, or of advising litigants, or of predicting the course of judicial and
administrative action. An art is a specialized way of doing something. Undoubtedly the
administration of justice is an art. But there is an organized body of knowledge about the
authoritative materials with which it is administered, the way it is administered, how it may be
administered, and how it ought to be administered. Study of the art and of how it is exercised
is likely to be more effective if one has a grasp of the science.

As to the term” law” as we use it in English, and the same is largely true of the
corresponding word in other languages, we mean any of three things, or sometimes all three.

Historically, the oldest and longest continued use of” law” in juristic writing is to mean
the aggregate of laws, the whole body of legal precepts which obtain in a given politically
organized society. But in a wider phase of this sense it may mean the body of authoritative
grounds of, or guides to, judicial and administrative action, and so of prediction of such
action, established or recognized in such a society including precepts, technique, and received
ideals. In this sense jurists speak of”systems of law” and” justice according to law” Usually also
we use the word in this sense when we speak of” comparative law”. We mean the body of
received or established materials on which judicial and administrative determinations are to,
and on the whole do, proceed. Hereafter, following a logical rather than a chronological order,
I shall call this “law in the second sense”.

In another sense the term “law” is used to mean the legal order (ordre juridique,
Rechtsordnung) . It is used to mean the regime of ordering human activities and adjusting
human relations through the systematic application of the force of a politically organized
society. Here again, however, there is a wider idea. The legal order is a specialized phase of
social control. It is from one standpoint a regime of ordering conduct through social pressure

backed by the force of the political organization. If we go back a bit in legal history we come to
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regimes of social pressure without such backing. To unify the phenomena of developed societies
with those of more primitive social orders, historical jurists have used “law” to mean the whole
regime of social control. The word “law” is used in the sense of the legal order when we speak
of “respect for law” , or of “the end of law”. Thus when we speak of respect for law we mean
respect for the legal order. One might, for example, respect the legal order and yet object to
some particular item of the body of legal precepts, such as a fugitive slave law, or the National
Prohibition Act. Most of what is called philosophy of law is a philosophical consideration of the
legal order. Also in recent years the science of law has come to be quite as much a science of
the legal order as one of the authoritative materials of decision. Hereafter I shall speak of the
legal order as “law in the first sense” , using a logical rather than a historical sequence.

In still another sense, many who write of“law” mean what Mr. Justice Cardozo has taught
us to call “the judicial process”. In this sense law is used to mean the process of determining
controversies whether as it actually takes place or as it is conceived it ought to take place. To
this, today we shall have to add what may well be called the “administrative process,” that is,
the process of administrative determination, whether as it actually takes place or as it is
conceived it ought to take place. The term “law” is used in this sense in most neorealist
writing of today, and in such pronouncements as that of Professor Llewellyn that he includes
under “law” all that is done officially.

In addition, the term “law” may be used to mean all three of the foregoing as, for
example , in much of the discussion of “law and morals” which may mean the relation of morals
or morality, or both, to the legal order, or to the body of authoritative materials for the
guidance of judicial and administrative action, or to the judicial process, or to all three.
Similarly, when we speak of the “science of law” we may mean an organized body of
knowledge as to the authoritative materials of judicial and administrative determination, as did
the analytical jurists in the last century. In recent times,however, we are more likely to mean a
body of knowledge or investigation in which the legal order, the authoritative materials for
guidance of judges and officials, and the judicial and administrative processes are all taken into
account as somehow making up one subject—the materials and processes of the systematic
ordering of human relations by a politically organized society.

Can these three ideas, the legal order, the body of authoritative grounds of decision and
bases of prediction, and the judicial and administrative processes be unified so as to make one
subject of one science? They may be so unified by the idea of social control. I am not using
that term here in the sense in which some economists have been using it, namely, to mean
consciously planned guidance of economic processes through those who wield the force of
politically organized society. I use it rather in the wider sense in which the term was first given
currency by Professor Ross, whom it was my good fortune to have for a colleague atNebraska,
and to whom I owe my real start in the science of society. In that sense it means the control of

each of us by the pressure of his fellow men, whether unconscious and involuntary or direct and
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purposive. It is this pressure, more and more organized and directed, which has established
and main—tains our mastery over human nature. All social control is not law in the lawyer’s
sense, nor achieved through law. Religion, ethical custom, the discipline of kin groups, of
religious organizations, and of voluntary associations of all sorts, are also agencies of social
control. The province of jurisprudence is social control through the systematic application of the
force of politically organized society. That gives rise to the legal order, it requires a body of
authoritative materials in which tribunals are to find the grounds of determinations, and in a
developed legal order it requires a judicial and administrative process admitting of reasonable
prediction.

Hence by the term “science of law” we mean an organized and critically controlled body
of knowledge both of legal institutions and legal precepts and of the legal order, that is, of the
legal ordering of society. We are to study both the task, social control through the legal
ordering of human relations in society, and the means, legal institutions, law in the sense of a
body of laws, and the judicial and administrative processes. For it is impossible to keep the
end and the means apart in any study which will give a mastery of either. This conception of a
process as the subject matter of jurisprudence is recent. In the last century, jurists thought of a
science treating of laws. Today, there is a tendency to think of a science of achieving social
control by means of or with the aid of laws. In this sense we may speak of a science of the
adjustment of human relations through the public administration of justice, or more
specifically, a science of the securing of interests in civilized society by means of an ordered
judicial and administrative adjustment of relations.

A developed system of law—and we are concerned with undeveloped systems only because
and to the extent that they enable us to understand and treat scientifically of developed
systems—may be looked at from four points of view.

Analytical - This method consists in examination of the structure, subject matter, and
precepts of a legal system in order to reach by analysis the principles, theories, and
conceptions which it logically presupposes, and to organize the authoritative materials of
judicial and administrative determination on this logical basis. It postulates, or takes as the
ideal, a body of logically interdependent precepts. This is only a postulate or perhaps an ideal.
There has never been any such completely interdependent body of precepts. But the postulate
is useful to make a body of law teachable and intelligible and to make its precepts conform to
reason. This is the oldest method of scientific treatment of a particular body of laws.

Having compared cases and thence compared rules in the particular system, the next step
is to compare rules of different systems by analysis and formulate general principles of law, ie.
authoritative starting points for reasoning. When that is done we get a science of law.
Something of this sort may be seen in Roman law in the later years of the Republic.

Historical-=This method consists in investigation of the historical origin and development of

the legal system and of its institutions, doctrines, and precepts, looking to the past of the law
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to disclose the principles of the law of today, and seeking to organize the authoritative materials
of judicial and administrative action on the basis of these historically developed materials. It
postulates a continuity of development culminating in the authoritative legal materials of the
time and place.

This is the last of the three methods recognized in the last century (ie. the analytical, the
historical, and the philosophical ) to develop as a method of scientific treatment of a particular
system. As a method of general legal science, it comes after the philosophical method and as a
revolt there from.

There is only a suggestion of this method in the classical Roman law. The pioneer isCujas
at Bourges in the sixteenth century.

Philosophical-This method consists in study of the philosophical bases of the institutions
and doctrines of the legal system and of its ideal element. It seeks to reach philosophical
presuppositions of the legal system, and to understand and organize its ideal element through
philosophy. It postulates ideals of the end of law, or purposes of the legal order, with reference
to which institutions, doctrines, and precepts may be measured and criticized.

In historical order, this is the second method to develop in the scientific treatment of
particular systems. Combination of this method with the analytical method, through the contact
of Greek philosophers and Roman lawyers in the later years of the Roman republic and in the
classical period of Roman law ( Augustus to Alexander Severus—first to third century) , marks
the beginnings of a general science of law. Hence the philosophical method is the oldest and
longest continued method of jurisprudence. It dominated the legal science of Rome from
Cicero’s time on, and dominated the legal science of the modern world from the seventeenth to
the nineteenth century.

Note that the three methods, as pursued in the nineteenth century, either presuppose
eighteenth century natural law (ie. an ideal body of precepts of which the law of the time and
place is a more or less imperfect ascertainment ) or presuppose a metaphysical theory of law as
the realization of an idea. Natural law is to be reached, or the idea and its implications are to
be reached, by one of these three methods.

Sociological - This method consists in study of a legal system functionally, as a social
instrument, as a part of social control, and study of its institutions, doctrines and precepts with
respect to the social ends to be served. It presupposes that law is a specialized agency of social
control.

Applied to the study of legal systems generally, these four methods are the methods of
jurisprudence.

Many name also a comparative method, although the term comparative jurisprudence is
not as fashionable as formerly. It began to be urged as a distinct method in the last third of the
nineteenth century, and got currency inAmerica through Lord Bryce’s Studies in History and

Jurisprudence. But the propriety of naming a comparative method, as a distinct method of
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jurisprudence, may be doubted. The analytical, historical, and philosophical methods, as
methods of jurisprudence must be comparative. Comparative law, a comparison of the
precepts, doctrines, and institutions which obtain in different systems of developed law, gives
materials for analytical jurisprudence, but is not in itself more than a basis for a science of law.
So also investigation and ex—position of the actual course of development of a particular legal
system is not historical jurisprudence, it is legal history. This is the more true if the historian
accepts the unique—series theory of history. Legal history and the universal legal history, which
Kohler urged, give materials for historical jurisprudence. Moreover, the English analytical and
historical jurists employed a comparative method, or used their methods comparatively, from
the beginning.

Why did jurists make so much of a supposed distinct comparative method in the latter part
of the nineteenth century? Chiefly, as it seems, because until then the science of law in
Continental Europe had not been, and had not had occasion to be, comparative. In the
eighteenth century reason had been held all sufficient. There was no call to look into groupings
for reason in this system or that. It was better to go straight to reason, which must ultimately
furnish the authoritative precept. Thus the current theory of law made comparison superfluous,
and comparative law met no practical need. The development of Germanic law had been
arrested. The modern Roman law had a continuous written history extending back almost to the
Twelve Tables (450 B. C). In this development during more than two thousand years, it had
been four times purged of its archaisms. Moreover, it had been given unity for the nineteenth
century by the Code Napoleon, and the many codes drawn in its likeness. There was not, for a
time, enough diversity of law in civil —law countries to invite comparison, nor were there
problems of legislation and law reform to require the help of comparative law. Hence,
Continental jurists readily identified historical jurisprudence with historical treatment of the
materials of Roman and modern Roman law. On the other hand, in England, in the middle of
the nineteenth century, with but six centuries of legal history as a system, the law was
overhauling for the second time, during the legislative reform movement, in the endeavor to rid
it of archaisms. Thus there was every reason for the English historical jurist to look into the
development of another system, much older than his own, which had passed through the stages
of remaking by equity and by legislation, and to consider archaic systems, analogous to that out
of which his own had developed at a time, by comparison, so recent. For the same reasons,
when Continental jurists began to employ their methods comparatively, the change appeared
revolutionary. Yet the result was, not a new method, but that the historical and philosophical
methods were used, comparatively and hence more truly as methods of jurisprudence. There
was more scientific use of old methods rather than a new method. Indeed, a purely comparative
method, apart from analysis, or history, or philosophy, would be barren. Savigny said of a like
notion that the task of the Continental jurist should be to compare the practical rules of the

classical Roman law with those worked out on a Roman basis in the Middle Ages and in modern



