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ABSTRACT

In recent years, criminal summary procedure has been widely applied
in criminal justice worldwide, manifesting a diversified tendency. Criminal
summary procedure is an important part of the theoretical study of criminal
procedure and one of the substantial mechanisms of criminal justice
operation. It expedites the processing of criminal cases through different
degrees of simplification of some segments and steps in the judicial
procedure. Theoretically speaking, the main purpose of establishing
summary procedure is to properly coordinate between the two procedural
value goals, justice and efficiency, D achieving a relative balance between
the two. Therefore, this procedure shoulders both the significant task of
realizing the separation between complicated cases and simple cases,
improving the litigation efficiency, saving judicial resources and promoting
litigation economy, and the remarkable mission to realize litigation justice
and to safeguard individual rights and interests.

The main content of this book is constituted by seven chapters.

Chapter One is the elementary category study of criminal summary

procedure, mainly discussing three aspects: the concept deployment, the

(1) Chen Ruihua, Principles of Criminal Trial ( Peking University Press, 1997), p. 378.
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value analysis, and the basic features of criminal summary procedure. First,
the author responses to some theories proposed by scholars such as
“summary procedure as the low — level form” or “as the primary form”
through the research of the initial appearance and afterwards development of
the modern summary procedure, revealing that summary procedure is the
outcome of judicial proceedings developing to an advanced and refined
stage. According to the present study, the earliest legal records of criminal
summary procedure are the Prosecution of Offences Act 1879 of England and
the Code of Criminal Procedure ( Strafprozessordnung) of Germany which
came into force in 1879. In view of those, the “hierarchy” in the concept
of criminal summary procedure should be recognized, which means there
are various levels, based on the hierarchy of general procedure, in the
concept of summary procedure. The complete form and general form of
general procedure correspond respectively to the different levels of the
summary procedure, i. e. “summary procedure relative to the complete
form of general procedure” and “summary procedure relative to the general
form of general procedure”. The conceptual theory of “hierarchy” aims to
settle that in criminal summary procedure, whether a trial proceeding
belongs to summary procedure or not shall not be determined by which trial
form, the sole — judge system or the collegial system, it takes, which means
summary procedure contains both trial organization forms of the sole — judge
system and the collegial system. Therefore, the “hierarchy theory” can be
deemed as the theoretical basis for summary procedure of collegial system.
With regard to the value analysis section of criminal summary procedure,
the author analyzes from four aspects: the justice value, the efficiency
value, the practical value and the harmonious value. In particular, the
proposal of the “harmonious value” , as the theoretical innovation point, is
the brand — new interpretation of the value of criminal summary procedure

in the specific Chinese social context. The humanity and tolerance within
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the criminal legal relations manifested during the operation of criminal
justice is exactly the harmonious spirit of the rule by criminal law. ® The
application of criminal summary procedure implies the basic thought of
harmonious spirit; and the institutional design of criminal summary
procedure highly complies with the ideal of harmony, thus coordinating the
relationship between state power and individual rights, as well as
conciliating and resolving the contradiction between the defendant and the
victim. As for the basic features, various summary procedures share certain
procedural characteristics, such as the simplification of trial methods, the
simplification of litigation subjects, the limitation on application scopes, the
light and minimal nature of the outcome, the limitation on relief, the usual
premise of the defendant’ s admission of guilt and the diversification of the
types of procedures. The “simplification” of procedures is the core feature
of summary procedure.

Chapter Two studies the basic types of criminal summary procedure.
From a worldwide perspective, the criminal summary procedures in many
states and districts all present diversified manifestations, setting various
types of summary procedures to comply with the requirement of criminal
judicial practice. This dissertation classifies and reorganizes the oversea
criminal summary procedures according to their different procedural features
so as to demonstrate the present condition of the criminal summary
procedures worldwide from both the macro - perspective and micro —
perspective. There are two standards of the categorized reorganization in
this dissertation, one is whether the court hearing proceeding has been
completely omitted, or rather, whether the court hearing proceeding in

general sense has been maintained; and the other is whether the simplified

@ Yang Fang, The Viewpoint of Harmony in the Harmonious Socialist Society, Journal
of Northwest University for Nationalities ( Philosophy and Social Science), No. 6, 2007.
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case process is on the premise of the prosecution and defense consultation.

The adoption of these two standards is mainly for the consideration of the
litigation traditions of the two legal systems and of the realistic performance
of summary procedure, with reference to the research achievements of other
scholars in the meantime. Therefore, according to the abovementioned
standards, the current oversea summary procedures can be divided into four
types: the procedure of penal order, the procedure of quick trial, the
procedure of pleading guilty and sentencing, and the procedure of plea
bargaining. The “procedure of penal order” is the most simplified type of
summary procedures in which the hearing proceeding in general sense has
been completely omitted and the judge sentences the penal order directly
based on the written evidence and the defendant’ s confession of guilt. The
“procedure of plea bargaining” is a trial procedure distinctly characterized
by taking prosecution and defense consultation as the premise; and an
increasing number of states are constantly absorbing and introducing this
procedure on account of its great improvement of trial efficiency. As for the
“procedure of quick trial” and the “ procedure of pleading guilty and-
sentencing” , these two procedures are in effect impossible to completely
distinguish from each other as they are intersectional to some extent. The
“procedure of quick trial” emphasizes more on the simple and quick case
handling procedure, which is directly proposed to be applied as the
defendant makes the plea of guilty or makes no plea in the continental law
system; while the “ procedure of pleading guilty and sentencing ”

emphasizes more on the case handling procedure where the defendant makes
the plea of guilty but fails to reach the plea bargaining or the case does not
fall into the scope of plea bargaining in the Anglo — American law system.

In the end of this part, the author further summarizes the developing
tendency of oversea criminal summary procedures, pointing out some

features, such as the application scope transforming from limited to
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expanded, the application standards from unitary to comprehensive, the
procedure types from single mode to multiple mode, and the procedure nature
from power — oriented to right — oriented, are the developing tendency of
summary procedure in the present world.

Chapter Three is the elementary research of criminal summary
procedure theories. First, justice is the primary standard for the evaluation
of legal procedures. The independent value of procedural justice cannot be
ignored, and is of great significance. The theory of procedural justice is the
nuclear driving force to guide the continuous development of criminal
procedure. Second, in criminal procedure, we will consider whether our
economic power could effectively maintain the function of the criminal
procedure system and whether the limited resources could seek a reasonable
balance between the punishment of crimes and the guarantee of human
rights, which means that under the influence of “economic rationality” ,
only procedures that respect “the economy of procedure” can be the
valuable and effective dispute settlement. Third, along with the public’ s
increasingly deepened understanding of criminal phenomenon, criminal
substantive law presents a tendency of modesty, becoming more and more
mild, human and tolerant. From the perspective of criminal integration, the
modesty of the outcome could not be actually realized if the process of
criminal procedure is not modest. Therefore, in the context that the
modesty of criminal law has become the general trend of development, the
theory of “modesty of procedures” is in urgent need to be regarded as the
theoretical foundation of criminal summary procedure. In the last place, the
categorization of criminal cases and the diversification of subject demands
are also vital prerequisites for the establishment of summary procedure. In
reality, there are objective differences in the complexity, degree and
urgency of each case, and different procedures should be established to

correspond with the different importance and complexity of various cases.
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Therefore, the theory of “diversity of procedures” is also one of the
indispensable theoretical foundations of summary procedure.

This dissertation begins to discuss Chinese criminal summary procedure
from Chapter Four. Chapter Four mainly combs systematically the
legislative evolution and development of Chinese criminal summary
procedure. Judging from the current available documentary materials,
domestic scholars conducted a rather weak systematic research of the
legislative history of criminal proceedings from the late Qing Dynasty and
early Republic of China, and rarely made thorough and in - depth study of
early legislation and evolvement of criminal summary procedure.
Consequently, most documentary materials on criminal summary procedure
fail to refer to the origin of Chinese criminal summary procedure. © Most
research achievements dated the origin back to the “Strict Strike of Crimes”
in the 1980s. In fact, formal summary procedure has already come into
being since early Republic of China. For example, in 1920, during the
administration of Northern Warlords Government of China, there was

formal procedure of penal order which was later stipulated in the Criminal

(D Research on the historic evolvement of Chinese criminal summary procedure is rare,
for instance, in “On Simplified Criminal Procedure” by Zuo Weimin (et. al) (Law Press,
2005) there is a specific chapter studying the historic evolvement of criminal summary
procedure; in “The Expandedness of the Concept of Criminal Summary Procedure” by Ma
Guixiang ( Procuratorial Press of China, 2006 ) gives a very simply order of the historic
evolvement of criminal summary procedure. As for other works related to “criminal summary
procedure” , there is “ Research on Criminal Summary Procedure” by Gao Yifei ( China
Fangzheng Press, 2002) who argues that “before the promulgation of Criminal Procedure Law
of 1979, there was no criminal procedure law in China. Since there was no complete criminal
procedures, there was no distinction between general procedure and summary procedure. ”
Therefore, Gao believes that “ The Decision of the Standing Committee of the National People’s
Congress Regarding the Procedure for Prompt Adjudication of Cases Involving Criminals Who
Seriously Endanger Public Security” adopted on September 2, 1983, which in practice was
known as the “Strict Strike Procedure™, could be deemed as the initial form of the Chinese

modern criminal summary procedure.



