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1 Negligence

Duty of care

Duty situations

The tests for determining the existence of a duty of care have
changed. Prior to 1932, there were numerous incidents of
liability for negligence but there was no connecting
principle formulated which could be regarded as the basis
of all of them. These were referred to as ‘duty situations’.

The neighbour principle

The first attempt to create a rationale for all the discrete duty
situations was made by Brett MR in Heavein v Pender (1883),
but the most important formulation of a general principle is
that of Lord Atkin in Donoghue v Stevenson (1932). This is
known as the ‘neighbour principle”:

You must take reasonable care to avoid acts or
omissions which you can reasonably foresee are likely
to injure your neighbour. Who, then, in law is my
neighbour? The answer seems to be - persons who are
so closely and directly affected by my act that 1 ought
reasonably to have them in contemplation as being so
affected when I am directing my mind to the acts or
omissions which are called into question.

The ‘two stage’ test

The meighbour principle’ is a test based on reasonable

foresight and is unquestionably too wide. It needed further

refining,.

In the 1970s, there were attempts to extend it by defining it
n as a general principle. In Home Office v Dorset Yacht Co Ltd
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(1970), Lord Reid said, ‘[the neighbour principle] ought to
apply unless there is some justification or valid explanation
for its exclusion’. This lead to Lord Wilberforce’s ‘two stage’
test in the case of Anns v Merton LBC (1978):

First, one has to ask whether ... there is a sufficient
relationship of proximity ... in which case a prima facie
duty arises. Secondly, if the first question is answered
affirmatively, it is necessary to consider whether there
are any policy considerations which ought to
negative, or to reduce or limit the scope of the duty.

The ‘three stage’ test

Lord Wilberforce's general principle soon came in for heavy
criticism. This began with Lord Keith in Governors of the
Peabody Donation Fund v Sir Lindsay Parkinson & Co Ltd
(1985) when he said that, in addition to proximity, the court
must decide whether it is ‘fair, just and reasonable’ to
impose a duty of care.

The case of Murphy v Brentwood DC (1991) marked the death
knell for the ‘two stage’ test by overruling Anns. Murphy
talked of adopting an ‘incremental’ approach to
determining the existence of a duty of care. Following the
case of Caparo Industries plc v Dickman (1990), it is now
fashionable to talk of a 'three stage’ test, with the following
criteria being taken into account:

* reasonable foreseeability;
* proximity;
* ‘fair, just and reasonable’.

The reaction against the ‘two stage’ test was primarily
focused on the fact that it created a massive extension to the
tort of negligence. The ‘incremental’ approach avoids such
an increase; instead, the tort of negligence is developed by
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analogy with existing cases. Any novel type of situation
would have to show that it is analogous to an existing
situation where a duty is owed. This has lead some to argue
that the wheel has turned full circle and that there is now a
return to ‘duty situations’.

There is also a view that the ‘three stage’ test and the
‘incremental’ approach are two different tests. The courts
have left the situation confused as to which test is to be used
and cases such as Caparo are authority for both the ‘three
stage’ test and the ‘incremental’ approach.

Policy considerations

Policy plays a vital role in determining the existence of a
duty of care. It can be defined as the departure from
established legal principle for pragmatic purposes. Cases
such as Donoghue v Stevenson and Anns consider policy
expressly, whereas the approach followed in Caparo and
Murphy is to impliedly consider policy and merge it in to
other considerations such as ‘proximity” and whether it is
“fair, just and reasonable’ to impose a duty.

What issues of policy are commonly raised?

(1) To allow an action would open the ‘floodgates’ and
expose the defendant to an indeterminate liability.

The courts are always keen to limit liability to a determinate
amount and to a determinate class of persons. For example,
in Weller & Co v Foot and Mouth Disease Research Institute
(1966), the plaintiffs were auctioneers who lost money on
account of being unable to hold their auctions as a result of
the defendant’s negligence in allowing the foot and mouth
virus to escape, which led to restrictions on the movement
of cattle. It was said by the court that their damage was
‘foreseeable’ but so was the damage to ‘countless other
enterprises’. It would have been equally foreseeable that
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cafés, newsagents etc in the market town would also lose
money. The burden on one pair of defendant’s shoulders
would be insupportable and policy had to act to limit Kability.

(2) The imposition of a duty would prevent the defendant
from doing his job properly.

This leads to a class of what have been termed ‘protected
parties’ - persons who enjoy immunity from suit:

¢ judges and witnesses in judicial proceedings enjoy
immunity on grounds of “public policy’;

barristers and solictor-advocates. Lawyers used to enjoy
immunity from suit concerning their conduct of cases in
court: Rondel v Worsley (1969). However, this case was
overruled by the House of Lords in Hall v Simons (2000).
Lord Steyn commented that public policy was not
immutable, and had changed since 1969. The court
emphasised that an advocate’s primary duty is to the
court, and that performing this duty could never amount
to negligence in the conduct of the client’s case.

"There is a public policy immunity for the carrying out of
putlic duties by public bodies, unless that public body has
assumed a responsibility to the individual. It is thought that
to impose a duty, in this situation, would interfere with the
way in which public bodies carry out their tasks. The
immunity originates with the case of Hill v Chief Constable of
West Yorkshire (1989). The mother of the last victim of the
Yorkshire Ripper sought to sue the police for negligence in
failing to apprehend him earlier. There was found to be no
special relationship between the police and the victim and
consequently no duty could arise. It was felt that to impose
a duty would be damaging to police operations. They
would deploy their resources defensively on the basis of
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how they could best avoid civil liability, rather than on the
basis of their professional judgment.

The immunity was even held to apply in the case of Osman
v Ferguson (1992), even where it was known to the police
that the plaintiff was being harassed by an identified
individual. A school teacher had become obsessed with one
of his pupils. He had threatened to do a ‘thing like the
Hungerford massacre’ because of the obsession. Complaints
had been made by the plaintiff’s family to the police. The
same individual eventually shot and injured the plaintiff
and also killed his father but there was no duty on grounds
of public policy immunity.

However, the police may be liable where there is a special
relationship between the police and an informant (Swinney
v Chief Constable of Northumbria Police (1996)). The police do
not have a blanket immunity; there are other considerations
of public policy which also carry weight. Hirst L] gave
examples such as the need to protect springs of information,
to protect informers, and to encourage them to come
forward without an undue fear of the risk that their identity
will become known to the suspect or to his associates. The
facts of the case were that the plaintiff passed on to the
police certain information concerning the unlawful killing
of a police officer. The suspect was known to be violent. The
informant requested that contact with her be made in
confidence. The document containing the information
supplied, together with the informant’s name, was left in an
unattended police car. The vehicle was broken into and the
suspect obtained the document. It was arguable that a
special relationship existed. But, in Swinner v Chief Constable
of Northumbria (No 2) (1999), it was held that a duty of care
was owed to an informant to take reasonable steps to
preserve his confidentiality. However, in the circumstances,
there had been no breach of that duty.
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In the absence of such exceptional circumstances, an
immunity did not arise in Welton v North Cornwall District
Council (1996). An environmental health officer, acting on
behalf of a local authority, negligently required the owner of
food premises to undertake extensive works to comply with
the Food Act 1990. It was argued that the officer exercised a
police or quasi-police function and there should be an
immunity. This was rejected as the officer had assumed
responsibility and, hence, a duty of care was owed.

The same public policy immunity for the discharge of
public duties, unless responsibility had exceptionally been
assumed to a particular defendant, also applies to the
Crown Prosecution Service (Elguzouli-Daf v Commissioner of
Police of the Metropolis (1994)) and the fire brigade (Church of
Jesus Christ of Latter Day Saints (Great Britain) v Yorkshire Fire
and Civil Defence Authority (1996); John Munroe (Acrylics) Ltd
v London Fire and Civil Defence Authority (1996); Nelson
Holdings Ltd v British Gas plc (1996)). However, a distinction
was made between a positive act of negligence for which
there would be liability on the part of the fire brigade and a
negligent omission for which there would be no liability in
Capital Counties plc v Hampshire County Council (1996). A fire
officer at the scene of the accident had ordered that a
sprinkler system be switched off in a burning building. The
result was the fire spread and caused more damage.

In Harris v Evans (1998), it was held that the inspector of the
Health and Safety Executive did not owe a duty of care to
the owner of a business when making recommendations as
to whether a particular activity should be authorised under
the Health and Safety at Work Act 1974.

Phelps v Hillingdon London Borough Council (2000) concerned
the negligence of educational psychologists employed by
local authorities. The House of Lords held that, although it
might not be possible to sue the authorities directly for the
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