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2 Unit 1. Legal Background

Lesson 1. The Concept of Law

a.Physical Law gnd Nermative Law

The term “law” has two distinct meanings. Laws describing
natural phenomena, such as the movements of heavenly bodies, the
seasons, biological reproduction and the properties of various materi-
als which we have studied in natural sciences such as physics, chem-
istry and biology, belong to the first meaning, namely physical laws
or laws of nature. The second meaning of “law” refers to rules gov-
erning human behaviour. They require people to act in such and
such a way. They also tell people that deviations from or violation a-
gainst those rules are liable to be met with disapproval, administra-
tive or even criminal sanctions. A law prohibiting stealing does not
make it physically impossible for a person to steal; but it makes it an
offense to do so. It tells people that one should not steal, else, one
will be punished if convicted guilty of theft.

Therefore our discussions will be confined to the second mean-
ing of “law”, not the first. This does not imply that physical laws or
laws of nature is irrelevant with normative laws. In fact, normative
laws should mirror or reflect laws of nature or-physical laws. For in-
stance, there are a growing number of technical standards and norms
in the fields of economy, technology and trade. These rules are
closely connected with laws of nature, though normative laws reflect

or mirror imperfectly requirements of laws of nature from time to
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time.
b. Law and Rules

In appearance, law consists of rules deriving from various au-
thoritative sources, e.g. the the Constitution, legislation, adminis-
trative decrees, judicial interpretations and local regulations. As the
Chinese suffered a lot during the lawless cultural revolution from
1966 to 1976, China started to reconstruct and strengthen its legal

system from 1979 when China decided to shift its focus of work to e-
conomic reconstruction. Over the last seventeen (17) years, the Na-
tional People’ s Congress (“NPC”) and its Standing Committee
adopted 172 laws and 76 decisions and resolutions on legal matters.
The State Council also promulgated numerous regulations. Many of
these laws and regulations embody hundreds of articles. So there are
a vast number of rules which are still growing, governing various as-
pects of our social life.

Why we need these rules? The answer lies in the nature and de-
mands of human beings, group living and society. Group living in-
evitably produces friction between people, e. g. conflicting purpos-
‘es, competing for scarce social and economic resources and disagree-
ments over how thmgs should be handled. If these conflicts get out
of hand, our society collapses and the machinery of economy ceases
operation. So rules helps deal with reasonable certainty on having
normal expectations met, for instance, people will receive the agreed
wages for their work; they will be reasonably and fairly compensated
for injury caused by fault of another. In so doing, rules promote a
reasonably hdrmonious sotiety. In addition; rules also provide means
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for the creation of various devices needed in economic and trade ac-
tivities. For example, they have provisions for setting up limited
companies, for creating partnership, for entering into joint venture,
for registration of patents and trademarks, for transferring property
and licensing technology and know — how and so on.

There was a misconception that law is just a system of rules in
traditional Chinese. In their opinion, law students should have a
greater memory $0 as to memorize as many rules as possible. This
notion still exists. However, law is more than a set of unrelated sep-
arate rules. The rules that constitute a country’s law are organized
and knit together into a coherent structure. For this reason a coun-
try’ s law is usually referred to as its legal system. But what is it
that gives order, structures and coherence to a set of rules? what is
it that welds various rules into a legal system? It is basic principles.
Principles are themselves rules of a general kind underlying and pro-
viding reasons for the more specific rules which constitute most of
our law. First, they give reasons, purpose and direction to rules
which would otherwise be simply there because they are. Second,
they underlie at one and the same time rules in many different areas
of law. For instance, honesty and good faith is a principle of China’
s-civil and commercial law. In a tradimark passing — off case, an in-
fringer passed off part of the plaintiff’s trademark . If the plaintiff
wanted to seek compensation under trademark law, it shall establish
that the trademark used by said infringer is the same or similar to
that of the plaintiff. The plaintiff failed to do so because the in-
fringer passed off merely part of its trademark which did not amount
to “similarity”. However the plaintiff did suffer losses and the in-
fringer did profit; from so doing. Instead of using the trademark
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law, the trial court used the foregoing principle of civil and commer-
cial law. The court held that the infringer violated the foregoing
principle and resorted to unfair competition, and ruled that the in-
fringer should stop such action and compensate the plaintiff’ s losses.
In this case, the judge used principles, other than rules in trademark
law. The decision of the case is highly commended by legal and eco-

nomic experts.
c. Law and Justice

As we have seen above, our society produces friction on com-
peting interests between members, and the law is required to adjust
such competing interests and resolve disputes. That’s why many le-
gal scholar consider the law as a tool of social engineering to be used
for consciously evaluating and adjusting such competing interests.
Some even say law is to create balance between competing interests.
So the law is not just a set of rules. On the contrary it is an regime
whose end and prime function is the achievement of justice: Such a
regime will make the goods of existence, the means of satisfying hu-
man desires to have things and do things, and go round as far as
possible with-the least friction and waste. Such function of law is re-
flected in English language. When people talk of organizations of
law enforcement, they use “ministry of justice”, “courts of justice” ,
“Chief Justice” and ” criminal justice”. It is reflected in the oaths
sworn by judges to do justices in most courts of the world. It is also
important to find that a pair of scales is universally used to depict the
law courts. Finally, it is reflected in the lay critism and resentment
of legal and judicialinjustice. = . Plasieel e
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HRADIA -

WHTEPEXFHESES L AEUP, aw BRI BRI, B F
B Z SO, B R (law of value) A YRGS TEMN, HHF
M2 EER, MRAENEERGRNER, ELRRX—KRMRA,

Terms to Understand

1. physical law: B k%
2.normative law: 3 ¥k

3.rule: U, B

4. NPC: R“2EARREXR"ZHE, A B L 7G5
5. decision ; Bt

6. resolution ; JLi¥

7.honesty and good faith: #3E{E F
8.justice: IE

9. ministry of justice: & &2

10. court of justice: Epz

Questions for Review
Y. What are the differences between phsical and normative laws?
2. Describe the relationship between law and rules .

3. Is an unjust law still law?

Questions for Discussion :

1. Mary Brown was at home tending her sick eighteen ~ month — old baby. He
had a high temperature caused by an undermined virus. Suddenly she real-
ized that the child had lapsed into a coma. Fearing that he was in a state of
convulsion and ‘might die, she rushed the child to her car and drove to the
nearest hospital . Within @ few moments she was driving 110km/h in a
50km/h zome. On arrival the hospital the child was placed in emergency
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care, und the doctor commended her for having saved the life of her child. A
police of ficer arrived on the scene and presented her with a summons for dan-
gerous driving (..Smyth etc, The Law and Business Administration in Cana-
da, 1991, P1).

@ Is Mary right to break the law? Why?

. Three men and a boy were shipwrecked in a small boat 1000 miles at sea in
the south Atlantic. What little food they had was exhausted within a few
days. All three men were married, with young families. Two of the men
suggested that if no relief came secmeone should be sacrificed ro save the rest.
The third man dissented and the boy was not consulted. A day later, the two
men suggested to the third that they should cast lots to determine who should
be put to death to save the rest, but the third refused to consent. The proposal
was not put to the boy, who at that time was very much weakened and lying
helpless in the bottom of the boat . The three men spoke of their families and
suggested it would be better to kill the boy so as to save the rest. The first man
proposed that if there was no vessel in sight by the next morning, the boy
should be killed. On the following day, the two men offered a praver for
Sorgiveness for committing so rash an act, and then proceeded to kill the boy
with a knife. The three men fed upon the body of the boy for Sfour days until
they were picked up by a passing ship. The Sirst two men were charged with
murder while the third was not charged with any of fence .

(Smuyth etc, The Law and Business Administration in Canada, 1991, PP8§
-9).

(D Do these men constitute a miniature commun:ty that can make its own law
to suit its needs?

@If the law of China is applied to them, should they be acquitted of any

crime on the grounds that their dire circumstances justified their actions?




