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INTRODUCTION

The toplc of these chapiers is ‘the horder area between private international law and
maritdme law, or perhaps mdre correctly the area common (o these subjects, Private inter-
national law and marltime law loken separately are each vast fields of law, particularly
if they are studied on an international, comparative basis, It is not possible for a single
individual to completely master one of the subjects, let alone both, Most of those who
have worked with maritime conflicts of law have thus had their starting poini—and strength
—in one of the iwo fields, Many have heen specialists ir private inicrnaiional law, For
them, maritime law has probably presented itself as an area where the need for their ex-
pertise was especially great, In addition, the area has provided them with a sizeable num-
bet of examples Of choice of law problems well suited for purposes of illusiration of the
vatious docirines of private inlernational law, )

My starting point is another, T have worked in mariiime law for quile a number of
years, First and foremost I have been an academic lawyer, But I have also been engaged
in legal pracice, inter alia, as a drafter of statutes in the field of maritime law and as
an arbitrator in maritime disputes, A maritime lawyer in a countrir like Norway, which
has a relatively large merchant fleet sailing almosi exclusively among foreign ports, obvi-
ously cannet get by with only a study of his national law, A study of foreign maritime
law becomes a ptaclical hecessily, and in ils wake choice of law problems are bound to
appear, Seen in this light, rules of choice of law become & part of mariiime law, 2 ruols
of maritime law is incomplete until the boundaries of its international applicability have
been determined,

I will therefore approach the questions of choice of law in this arca as practical pro-
blems of maritime law, This does not imply that I shall present a caialogue of solutions
given to numerous individual questions by the courts of various nations, Such a recital
would not be possible within the time-limits given me and furthermore would be impos-
sible 10 digest, Instead I shall choose cerlain areas of conflict for a more gencral discus-
sion, For the most part my discussion will be on a de lege ferenda basis, The first slage
is 10 map out the alternative solutions that can be appropriale 0 a certain problem, Next,
we musi attempt 10 figure how the various alternatives would operate in their 1otal mari-
time legal context; which solution will best further the consideraiions and aims upon
which the material rules of maritime Jaw build? Such consideravions alone, however, will
seldom provide unambig uous answers as to the choice to be made among possible aiter-
natives, We must therefore also draw upon general principles of private internatioral Jaw.
and {he accumulated expericnce these represeni, And so that we might not completely lose
contact with legal reality, our discussions di lege ferenda will 1o some exient be comparad
to the law in force in a few nations—withoui any pretension of compleleness,
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CITAPTER |

GENERAL REMARKS ON MARITIME CONFLICTS OF LAW

1. The Major Iinportance of Choice of Law Questions in Maritime Law’

Somewhat simplified, we can say that there are two factors which give choice of law

questions ceniral imporlence in maritime law. (1) the large number of international on-

tracts, i, e, contracts entered into by pariies from different countries, end (2) the central

position of ihe ship in all maritime legal zelations in co:ijunuion with the frequcnt
voyages of the ship from one State to anoi;hcr_

The first factor, the large number of international contracts is not peculiar 10 mari-

time law, In firance, insurance, the sale of goods,and a number of other scoiors of trade,
numerous and imporian: conlracts are ¢ntered into thal cross national borders, But the
ptoportion of international coniracts is certainly highet in the shipping industry than in
any other trade. Especially striking are conditions in smailer couniries, the Scandinavian
countrics, for example, where the operating merchant fleels are much larger than what the
nation’ s own needs for ships and transportation might otherwise suggest, The Norwegian
merchant fleet, for example, as of 1 January 1979 comprised 23.5 million GRT of which
22.6 million was engaged in forcign trade?, Furthermore, about 90 pet cent of the fleet
engaged in foreign trade sailed sulely between non-Norwegian ports and presumably almost
exclusively on contract to goods owners or charterers azbroad, Corresponding figures can
be cited for ship-building contracts, for sale of second-hand ships, for financing, and for
insurance of ships. Thus, for example, 4 3 million GRT wete comracted for Norwegian
account as of 1 January 1075, of thess 85 per cent. at non-Norwegian shipyards, In
larger nations the home market is likely to be of more imporiance, although by no means
wholly dominant, An important consideration here is the increasing number of ships flving
flags of convenience. Practically speaking, thesc ships have no home market; their eniire
activily takes place on an international level,

The other factor, the ship’s central position in all maritime legal relations, viewed
together with its internationel mobility, is peculiar to meritime law, even it il has its
parallels in other branches of transport law, Legaily speaking, ithe ship is a challel, tul
one of quile a special nature, It has a (onsiderable permanence, is often of sizeable value,
possesses a high degree of mobility, and often has a great potential to do damage, A number
of petsons have legal interesis bound up in the ship. In addition t0 the Oowner Or QWReETs

e have ihe bankers and others who have advaned loans against security in the ship, the
underwriters who have insured it, and the chartercrs who have taken the ship on charier,
possibly for a number of yeafs, The list is far from complete, also included could be
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salvors, shipyards, suppliers and persons who have suffered damage as a result of the |
ship’s activity, Legal relations in the case of typical chatlels in situations like these would

usually possess a natural bond to the State in which the particular object is located--ons
employs, as a malter of course, the lex rei sitag, For ships, as wcli, lex ref sltae seems

to be appropriate in a number of instances, by entering the territorial waters and ports of

a foreign State a ship can be said to submil to this State’s authorities in a number of

ways. There will also arise a strong tie 10 the law of a port of call in questions of respon-

sit.)ility for supplies or assistance afforded the ship, or for damage caused by the ship during

its call, In the case of ships with a wide sailing range, for example ships on liner service

between Europezn and Far-Eastern ports, or bulk ships employed in iramp trade covering

a greater part of the globe, & persistent adherence 10 the lex loci principle means a nearly

continuing change of applicatle law, This is bound to lead to difficulties, And in some

legal relations it will be virtually impossible to change background law every time a ship

calls at a port in another country, When the ship sails the high seas, the lex situs is no

solution at all, there is no such law,

2, The Choice of Law Problem as Seen by the Judge, the Praciising Lawyer and
the Legislator

Legal doctrine is often strongly judge-orieniated, I have in mind not only the doc-
trine’s. 'predilection for difficult and unclear duestions already decided by the courts or
likely to be decided in the future, I am also thinking of the mental set of the [egal scho-
lar as he considers how a question of law ought to be solved; he places himself on the
bench, That is to say, the problem is dealt with ex post, The materiél facts are clear
what was to happen has happened, The judge is presented with all the arguments pro and
con, he can take his time thinking through them all thoroughly, and then write a detailed
and logical opinjon, mustering up great quantities of wisdom and acumer, The decision
can, for example, cencern difficult questions of choice of law, In two eSsential areas, how-
ever, a choice of law is already made for the judge. he is always to employ his own
law, lex fori, on questions of procedure and equally imporfant on questions of cheoice of
law, Private international law is, despite its name, a part of the municipal law and there-
fore may vary considerably from State itG State,

For-the_practising lawyer the choice-of-law problem wiil often arise in a completely
different and much more complicated form, One is templed to speak of a multidimcnsional
choice-of-law problem - as opposed to the judge’s unidimensional one, An example from
the day-to-day world of maritime law should suffice to make my poin;, One shkip, from
Counity A, coilides upon the high seas with a ship from Country B Both ships have
cargo on beard, belonging to owners in Couniry C and Country D, The ships incur con-
siderable damage, bul not so severe as to prevent them from reaching a port of refuge under
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their own power, However, ’ the site of collision is so situated as to make possible the
seeking of refuge in a number of aliernative ports in several differeni countries, such as
the case would be, for example, after a collision in the southern part of the North Sea, .
The shipowner from Countr¥ A, who has received a report by radiotelephone from the
ship’s master immediately following the collisivn, awakens his attorney with questions as
10 how he should secure for himself the best possible position in the coming setilement
with the other ship’s owner and with the cargo owners, ‘

The attorney must here reason his way through three different steps:

(1) The first step involves choice of forum., A shipowner can normally be sued in
bis home State, bui this may be of little value pariicularly where the shipowrer is a cot-
poralion in Pahama ot another flag-of-convenience Siate, In practice, the venue of arresi
will be by far the most important, The owner of ship and the cargo owners will nor-
mally be able to establish jurisdiction in -slu'p A’s port of call by arresting the ship there,
Jurisdiction is gained parily .by the arrest of the ship itself, but also by forcing the giv-
ing of other security, By direciing his ship to a port of refuge in Country X, the ship-
owner leaves himself open for arrest in that country, and gives the other ship and cargo
owners the opportunity of establishing jurisdiction there, The position of the other colliding
ship is the same,@hipowner A must watch ship B’s voyage onwards and be ready to
demand its arrest 1f it calls at a port where he desires jurisdiction, Also to be considered,
by both pariies, is the possibility of arrest of a sisier .ship, i,e,, another ship belonging
to the same owner’, As a rule, such an arrest will provide jutisdiction, but there remains
a chance here that the courts of the countty where the arrest takes place will refuse o hear
the collision case, referring to the doctrine of forum non conveniens®, Nevertheless, nor-
mally thete will be this possibility of establishing jurisdiction in a number of alternative
countrics,

(2) A choice of forum implies by necessity a choice of that State’s conflict of laws
rules as well®, Somewhere the gamemusi start: if the judge was not required 1o employ the
private international law of the couri, rules would be neccessary regarding the choice of
choice of law rules, that is to say, choice of law rules raised to the second Power, The
latter would then have to be sought in the national law of the court, In fact, we find
such rules raised to the second Power in the renvoi principle, This principle, however, i
of only limiled application—most natjonal choice of law rules eniail a choice of material
tules, not of rules of choice of law, -

A choice of law ruls of seemingly universal application, and probably necessarily so,
is that which requires all procedural duestions to be adjudged under the national law of the
court, lex fori®, To this exteni one can say choice ot forum also amounts to choice of law '
with regard 10 questions of procedure, In this regard il is important to remember that no-
tions of what constilules Procedural law may vary greatly from country to country, and
that lex fori also will govern how this guestion (which is & special choice of law question)
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is 10 be decided, Fot the shipowner's lesal adviset the ruie that choice of law be decided
by lex fori requires, in principle, that he asks himself for each of the possible fora, what
resylt the choice of law rules might jead to concerning the collision that has occurred, Thei
answers could var¥ considerably, For the exira-conttactual liability, the law of the flags
of the ships, of a combination of these, will be possibilities; where the collision has occurred
in territorial waters, lex loci delicti will also be available and here, as elsewhere lex fori
remains a possible solution, Concerning the important question of glopal limitation of ship-
owher lisbility one finds special choice of law rules in many countries, H we add 1o this
cases_involving responsivilily to cargo, passengers and crew members on shipowner A's
own ship, the list of possible alternalives again increases; thus for cargo lability a ques-
tion of the validity of an e.xplicit choice of law clause in a bill of lading may arise. More-
over, the law of the country of issuance of the bill of lading and possibly that of the
cargo’s destination, may en.er the picture as well,

(3) As a third step comes the ascerfainment of which material rules govern in the
different States which the various choice of law rules point to, It is to be hoped that the
alterhatives are noi all too numerous and that the attorney is reasonably well vetsed as 1o
the most important dissimilarities among these Iegal systems with regard io collision liability
limitation of liability, carge liability and Hability for personal injury, An evaluation of
which set of rules in the case al hand benefits the client most can lead 1o a preference
for a cerlain choice of law fule, and attempdis to avoid cerlain jurisdiclions, or even an
attempt 10 place a dispute before a certain jurisdiction for resolution there, An evaluation
of the facts of the case, so far as they are” krown 1o the aitorney at this point can
come in, should it seem A’s own ship was chiefly to blame, and that the damages io the
other ship are far and away the greatesi, an attorney will naturally prefer a choice of
law which leads to a parrow limilation of liability, The other ship will c<lcarly have an
opposing interest)if the ship from Country A isa valuable oné, which practically speak-
ing escaped the céision unscathed, it would be to the advantage of the shipowner from
Country B if the choice of law led to a limilation according to some form of tund based
on the value of the ship (as one has, for exampl€, in American law).

That choice of forum by arrest or other action can imply a choice of law rule and
thereby, indirectly, a choice of law, must not cause us to overlook other, possibly more
important aspects of arrest and forum,. These aspect can also motivale a shipowner’s
actions, possibly even contrarily to that that consideration of choice of law alone might
lead to,

Normaliy, arrest has its primary purpose in obtaiming for he who secks it an object
of attachment, cither the arrested ship itself or, as is mosi oiten the case, the security
given by the arresied ship’s owner to effect the ship’s release, Where the colliding ship
belongs to a singleship company domiciled in a distant ®State of convenience” , arreit of
the ship in the first and best port can bs a practical necessity-—1ihe alternative being the
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disappearance of the ship io faraway shores, where it is then sold to a new and equaily
anonymous shipping company and as a resuit possibly made unavailable for allachment,

Choice of forum, too, can have considerable imporiance beyond its connection to the
choice of law problem, Even where choice of law rules in two States point 10 the same
material rules as decisive for collision liability, the choice of forum can have considerable
influence on the outcome of a collision case, Procedural rule, particularly rules of evid-
ence, can come down hard; a judge’s ability and desire to familiarize himself with the
appropriate foreign law can vary greatly, and—one may surely be permitted to add—the
competence and integrity of judges does noi everywhere lie at the same high level, As a
result one can imagine a shipowner and his attorney faced with a cheice may opt for a
“good court” rather than a “good choice of law rule?, To sccure a suitable forum for
the shipowner iz an important and sometimes difficult task, It is usually referred to as
“forum shopping”, often in a somewhat derogatory sense, especially when used by legal
scholars®, 1In their opinion lawyers who praciise forum shopbing ate taking unfair
advantage of the existing vacuum in intem_ational law, Attorneys, whose prime concera
is (o proect the interests of their clients, take a different view, they are more inclined
to speak about “the noble art of forum shopping”, ‘

We have now suggesied how the choice of law problem might appear seen from the
" viewpoints of a judgc and a legal praclitioner, As our discussions of the individual
choice of law rules will mostly take Dlace on a de lege ferenda basis, we musi also at-
temPt to visualize the problem ssen through the eyes of the lawmaker, Qur first observa-
tion must then be thai legislators have gquite often simPly closed their eyes to the pro-
blems concerning choice of Iaw, In the Scandinavian countties, for example, a great dea!
of labour has been expended through the years in developing an extensive and compre-
hensive maritime code, without a position being taken as to what exient this iegislation
might sce use internatiopally . This issue has been left for subsequent case law to solve®,
This seems a little striking when one remembers that an important proporiion of the
sizeable Scandinovian merchant fleet sails exclusively among ports outside Scandinavia,
A maritime law statute is left in rather thin air where its international validity is unde-
cided, -

An explanation of the legislator’ s reluctance, however, lies close at hand: hers, too,
choice of law problems are multi-dimensional and therefore quite compiex, An example;
the national legislator considers what protection should be afforded the various suppiiers
of a ship at a port of call, for cxdmplc, shipyards catrying out repair work on board
during the call, supplicrs of bunkers and provisions, towboat owners who tow the ship
in and out of the harbour, eic, It is generally accépted that the shipmaster 10 a certain
exteni should be authorized by law to bind the shipownet personally, The important
question is, however; should the suppliers claim be secured by a maritime lien on the ship
with priority over the mortgagess'’? The suppliers are of course in favour of such a lien,
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To a certain exient the granting of a lien would even be in the inierest of the shipowasr,
as it would make it easier for him 1o obtain credit in foreign ports, On the other hand,
the interests of the mortgagees and thereby that of shipping finance speak against the
granting of a lien, The legislator must make a cheice, But before he does, he ought 1¢
consider what effect the rule he makes will be given internationally; if the courts let
the law of :he flag be decisive, the rule can achieve great importance for the sizeable part
of the nation’s fleet engaged in trade between foreign ports, If they prefer the law of the
port of supply (the Iex loci contractus), the rule’s impact will be considerably reduced,
trade at home may be insignificant compared to that tetween the world’s great ports, By
himself the legislator cam only prescribe a partial solution to the choice of law problemsy
that is to say, for disputes heard in his own courts, But even this Partial solution pught
to be imposed with an eye to the choice of law rules in use in other States, Suppose that
the national legislator refrains from giving a matitime lien to the suﬁplier-—and at the
same time decrees that the question of choice of law concerning suppliers’ lien be decided
according to the law of the flag, The goal of such action is clearly to protect mortgages
in the country’s own ships, Nevertheless this, is of little value if the rest of the world
recognizes the supplier’s lien and chooges lex loci contractus as the governing law, 1f
the country’s ships are constantly calling at foreign ports, the national legislators’ attempt
to protect the mortgagees will be abortive—what they achieve is only to place suppliets
in ports at home in a poorer position than their competitors abroad, A satisfactory solu-
tion ot the choice of law problem here can only be reached on an international level,
i,e,, via international conventions'’, This is a long and difficult process, Still, when
we discuss maritifie choice of law problems de lege ferenda, it is this international pers-
pective we must keep in mind,

3. Policy Considerations; What Do We Wish to Achieve
by Conflict of Law Rules!'®}

If we wish to explore freely, unbound by existing positive law, what would be the
most expedient choice of law rules in the maritime ficld, we must first be sure of what
we wish to achieve through the use of such rules, The simplest of solutions, undeniably,
would be if all courts were allowed to apply their own laws, laws with which they are
intimately familiar, One could then completely dispense with this trouplesome discipline
called private international law, When we wish, all the sawe, to require a judge to apply
foreign law, we ought 10 be able to cite positive reasons for such action, o

3.1. The argument that is likely to come to mind first is the principle of uniform
solutions, It would be highly dissatisfying if a case were to be decided according to diff -
erent rules depending on whether the case was prought before the courts of country A, B
or C, This could run contrary to one’ s immediate notions of the nature of the law, Onme
thinks of the parties’ rights and duties as something that exist and, preferably, as being
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firmly and clearly defined, Where lex fori 'governs as the principle of choice of law and
there are several possible jurisdictions, rights and duties may, however, as a result first
be fixed ex post, in that a case is brought before a specific jurisdiction, It is also possible
that the same occurrence, a collision for instance, lends to several legal proceedings, for
exampie where some cargo owners sue the shipowner in Country A, others in Country B,
If each court bases itself on iis own laws, identical questions of responsibility arising
from the same accident at sea may be decided according to different rules,

The rules of international private law clearly have-an important task here, to secure
that a dispute be judged according to the same material rules of law, regardless of where
the case is brought, and—for that matter—to give a guide as to whi-ch law shall govern
even if the case has not been or will not be brought 1o court, To achieve this, however,
it is not sufficient that choice of law rules are laid down in each countty, The choice
of law rules of the different couniries must be identical. or at Ieast correspond closely
with one another, If Country A decides responsibilty according to the law of the flag
and Country B employs Iex loci delicti, choice of forum will still be of importance,

The principle that a given case should b® decided by the same rules regardless of where
the litigation takes place, is a “negative” guidepost, it precludes choice of law rules which
lead to a relztionship being subjected to different laws in different jurisdictions, The
principle does not, however, provide any guidance for a positive seleciion among several
choice of law alternatives, each guaranteeing equal treatment,

3.2. A certain such positive support, however, is provided by the next leading
principle;

Choice of law rules ought t0 be formulated so as to support the considerations which
the appropriate material tules attempt to realize,

Fhis principle can give clear guidance in a number of cases, As an example one
can mention the choice of law tules concerning ship mortgages Today’s shipPing industry
is highly capital intensive and it seems clear that an essential part of the necessary capital
must be raised through loans on a fairly long-term basis (7-10Q years). Theretore it is,
essential for lenders that they obtain what is legally an unassailable mortgage in the ship,
It is not sufficient that the mortgage is Protected in the ship’s homeland, That the ship
might sail from State (o State, an internationatly protected right for the morigagee is a
necessity, This places certain demands upon choice of law rules, Lex loci and lex fori
which change during the ship’s voyage, cannot te employed, A single specific law must
e decisive, Whereas the right of the mortgagee in most nations is given proteclion through
registration in the official register of ships the law of the State of registration—synony-
mous with that of the flag—presents itself as the natural solution’”.

in other cases, considerations of the purpose pehind a statute may provide an im-
portant coniribution to the solution of a problem, though without singling oul any specific
choice of law rule, When ¢ g, ,a legislator has laid down mandatory rules concerning a



shipowner’s liahility for passengers and cargo, choice of law rules ought to be set forth
which give these mandatory rules a reasonable iniernational scope, for example by not
recognizing private choice af law clauses which refer questions concerning the shipowner’s
responsibility 10 a law possessing lese severe requirements®*,

In many cases, however, considerations of purpose will fall short tecause they do
not lead 10 an internationally uniform solution, Rules of law often rePresent a compro-
mise of cOmpeting interests—in one country greatest importance has perhaps been attached
to one of these concerns in, another country an opposing interest may have come to the
fore, Rules governing “global” or “overall” limitations of liability provide a good exam-
ple of this, Country A views the protection of tite national shipping industry from large.
and purdensome tort liability as an.important task, It therefore lays down rules govern-
ing the limitation of liability establishing low limits, In Country B one js more inter-
ested in protecting tort victims, and as a result law makers shut otf any possibility of
limitations of liability, or enact rules calling for very high limits, In Country A con-
tinued putsuance of considerations of statutory purpose would require the law of the flag
to be the rule of choice of law, while in Country B lex loci delicti would be the end
result, We obtain, in a sense, definitive outcomes, We do not, however, achicve egual
treatment, and none of the national choice of law rules obtain international scope,

In a good number of cases considerations of purpose Provide no indication at all in
support of a particular cheice of law* rule, Suppose that Country A imposes a two-year
time bar for a given cause of action, while Cbuntry B has provided for a three-year
limit upon the sams cause of action, What is important here is that a statutc of limita-
tions exists and that its time period is definite and of reasonabple length, Both A'S two-
year rule and B’s three-yeat rule meet these requirements, Whethet the time bar is two
or three years is of supordinate importance, however, and provices no ground for a choice
petween A’s law and B's law,

‘3,3, A principle of & more paticular nature, which is of importance in 2 maritime
connotation, is the following; choice of law rules ought to prevent shins sailing under
certain flags from achieving unreasonable competitive advantages,

Ships and shipping have, as is well known, seen a rapid technological development
during the last 150 years, and a cortesponding development has followed - a few steps
tehind the pace-in the legal regulation of the shipping industry. The changes have been
patticularly sizeable in the decades following the Second World War, The resulty pro-
tlems of a scope and nature earlier unknown, Key words like super-tankers, gas-tankerd
and solventvessels, dangers of pollution and contamination, environmental protection,
occupational safety, and consumer protection demonsirate the point I am making, Legisla-
tive reaction to these new problems has involved steadily increasing demands for safety
including stronger and better-equipped ships, more careful handling of dangerous cargoes,
greater demands upon the competence of the crew, stricter rules and higher limits of



liahility, It would seem natural that the national legislators at first make gteater demands
upon their own flag vessels, But most of the reforms discussed are cxpensive and in-
crease the shipowner’s requirements for capital and his running cosis, And a standard
argument trought against such reforms is naturally that thev will weaken ths apility of
the shipowners to compete on the international market where the law of supply and
demand and competitive pricing still apply, A possible recourse is the agcomplishment
ot such reform on an international level—the numerous and important ILO and IMCO
conventions attest to the feasipility of such action ', Therc remains, however, ths
possibility that certain States - often the socalled States of conveniente—will choose to
remain outside the international regulations, By choosing the flag of onc of thesz States
the shipowner can sail “cheaply”. Here; rules of conflict of law can serve as an aid
in the campaign against ships which nautically and socially must be said to be substan-
dard in the countries placing Strict requiremenis on. their 'ships,the national rules,to &
greater o1 lesser degree, can be given application to ships sailing under fereign flags, by
choosing the lex loci delicti or even the lex fori as the conflict rule, '

3.4, Usually cited as an important factor to consider in the formulation of choice
of law rules is the desirability of the parties being able to predict which national law
will govern their legal relationship, The first condifion for the fuifilment of this wish
is that the choice of law rules in the various countries be unambiguous and simple to
employ, Where the choice of law rules in the individual countries refer one to different
material rules, it is a further condition that it can be ascertained ahead of time which
country’ s choice of law rules are to be decisive. A charterparty which appoints a certain
country’s law as governing law fully satisfies these demands df predictabilitys 1 hete
presuppose the universal recognitioh of an explicit choice of law clause such as this, At
the othet end of the scale we find systems involving a consistent use of lex fori com-
pined with broad access to forum shopping.

The need for predictability wnh regard to applicable law is undouttedly of impor-
tance in many Situations, But it varies greally depending upon the type of legal telat-
jonship in question, .

As example, take the shipowner’s rights and responsibilities under 2 charterparty on
the one side and his liapility for collision damage, damage to cargo and injuty to pass-
engers on the other, As regards the qharterparty, a ten-year time charterparty, for ex-
pmple, it is of greatest importance that the shipowner, from the time when the contract
is concluded and throughout the charter period, can know exactly which law shall be
governing law, Uncertainties can arise, for example, concerning the extemt of off-hire,
the right to withdraw the ship from the charterparty because of late payment of freipht,
and in regard 1o,the shipowner’s right to sancel the charterparty in cases of shipwreck,
war or other forms of alleged frustration, The parties must in a numper of cases take
positive action to maintajn their rights under the contract; declare set-off in freight
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gettlements, pay or elect not to pay freisht, cancel the éharterparty, ete. But their course
of action must be rightfull under the charter; if it is not, it will constitute a breach of
coniract, This can give the other party the right to cancel, something which in time can
mean the loss of a valuable charterparty, and possibly a very burdensome liahilty for
damages. A party must therefore undertake a very careful evaluation of its contractual
rights and duties nefore it acts, The background law is then, in many cases, of prime
importance. Choice of law rules that are difficult to employ, for example, because they
refer issues to judicial evaluation (of “the proper law of contract”), will be a purden
bere, particulatly as the parties’ decisions under a charter must often be made under con-
sideratle time pressure, ,

Even concerning responsipility for cargo and passengers and other types of tori lia-
bility, it can he desirable to be able to predict under which law a prospective liability
would be decided. Suppose, for example, that the law of the flag sets a definite and
rather moderate per passenger limit’on the shipowner’s lability for injury or loss of
life, If the shipowner could be certzin that his liability for the passengers would in all
cases be decided according to the law of the flag, he would have a good basis upon
which 1o insure against this liapility, in that his maximum potential liability would
be his maximum liavility per passenger times the number of passengers that the ship,
by its certificate, may carry. (*Owner’ s privity” could increase this liability, but lia-
bility in cases of privity cannot normally be insured,) Similar considerations will apply
concerning the right to global limitation of shipowner’ s liapility.

Predictability with regard to governing law, however, is not especially impoertant
at this stage. Uncertainty concerning the frequency of accidents and the extent of the
damage is so large anyway, that it completely overshadows the uncertainty surrounding
the size of the prospective liability which the choice of law rules entail, Commercially
speaking, liapility insurance is a necessity in all circuntstances, Furthermore, the liabi-
lity insurers, the so-called P, and I, underwriters, will cover the liability regardless
of whether it be imposed under the law of one State or another., One can say that to
this extent the risk of choice of law is covered by insurance,

Once damage has occurred, the need to clarify which State’s law shall apply in-
creases, The ship has, for example, collided with another ship on the high seas, has
severcd an underweisr ‘power cable while anchoring, or has arrived at its pori of desti-
nation with a cargo of fruit that proves to be rotting, etc, By far the greatest proportion
of damage claims of this sort are settled amicably, oftén following negotiations betweent
the ﬁanies underwriters, between the cargo underwriters ahd the P. and I, insurer for
example, In many instances the partics wiil only discuss jhe amounts to be paid-—the
factual and legal premises for the settiement need not be agreed upon, It is clear, all the
same, that these premises play an important role a party’s notion of what he can demand
or be liable for on a strictly legal basis is the point from which he begins negotiation,



" Uncertainty as to chf)icc of law will obviously contribute to making this starting point
upcleer, 1 the question of linbitity has to be taken to court, it is alse an advantage if
the choice of law question is clear—this can be of importance in the choice among several
possitle fora and it can simplity the proceedings considerably. Nevertheless ' one can
live with a good deal of uncertainty regarding background law also at this stage. The
liability insurers are standing behind the Scenes and for them it is no great problem
whether, say, a cargo damage ca2s¢ is 10 be judged under the law of Country A, which
builds upon the Hague Rules and limits liability to £100 per unif, or that of Country B,
which pases itself on the Hague-Vispy Rules and therefore sets a somewhat higher limit
ot liabiiity‘, Uncertainty at to choice of law counts for much less than uncertainty as

regards the frequency of accidents, and can, in all cvents, be covered by insurance,

4, Policy Considerations; the Connecting Factors

A4.1. First of all we face a choice of method, shall we aliow omne single or scveral
specific connecting factors to be decisive or shall we rely instead upon an overall judicial
evaluation based on all the connecting factors present, The first method is the oldest,
It leads to choice of law rules based on connecting factors such as the place of regisira- -
tion (the law of the flag), the place where the tort was committed (lex loci delicti com-
missi), the place where the contract was made (lex loci contractus), ete, The second
method is of newer vintage, but already well cstablished, It is labeiled “the individua-
lizing method” and “the centre of gravity method”; in the common-law countries one
speaks of seeking “the proper law of contract” or %the proper law of tort”'®,

The individualizing method has its obvious advantages. In the hands of an able judge
it akes possible decisions that are both flexible and just with tegard to the concrete
facts of a case, On the minus side, howc{rer, one must take note of the legal uncertainty
the method will, in many cases, lead to, The extent to which the method leaves the
decision to the judge’s evaluation means there is little 10 hinder the result in a- particular
dispute from differing depending on whether judge X or judge Y makes the decision—
even the highest of professional standards on the pari of voth judges will not prevent
their placing different emphasis on the individual connecting factors,

Most scholars of private internatiopal law seem all the same to be quite positively '
disposed to the individualizing method", Many authors view the introduction of the me-
thod es a liberation from the rigid and schematic rules of statute of earlier laws and
therefore as an important step forward,

I shall not express mysell on the method in general terms, As concerns maritime
cholce of law, however, 1 must confess to being strongly sceptical of the expedience ot
operating with decisions pased wholly upon judiclal- evaluation of the concrete facts of
(he case, I refer again to my assertion that the legal doctrine is too strongly judge-
orientated, for the judge, who has seen the case jlluminated from all angles, and who



—u wake the time he needs to evaluate the various connecting factors, the individualizing -
method can appear to e an effective technique providing good results, Ilowever, only
a very small, and presumably steadily decreasing, proportion of these kinds of cases are
brought before a court, Law suits, with good reason, are viewed as undesirable-they are
time - consuming and expensive and ofien create ill - will between what were once good
business contacts, The Iaw lives a substantial part of its life outside the courtroom. As
mentioned earlier, the parties to amicable settiements of disputes normaily uscas a starting
point what they believe to te theip position strictly pefore the law, In contractual rela-
tionships knowledge of the law can be of the greatest importance, even before any dis-
pute has arisen. I refer again to the case of 2 long-term charterpariy, and to the numbex
of measures the parties must take to proiect their rights or to avoid lability during the
charter period, here it is clearly essential that they know where they stand legally, But
this again presupposes that they can prediet which country’s law will be decisive, If the
individualizing method is to be employed such prediction can be difficult or cven “im-
possible, ’

A final, point, it seems to be accepted as an axiom that the law to which the case
has its closest connections is the law best suited to govern it, In my opinion this is far
from self-evident. The individualizing method may be in its place where it is of prime
importance to the implicated parties that one obtain a ®tatlormade” legal regulation of the
relationship in question, as I can imagine how the situation would be for instanee in
disputes involving family law. Technical efficiency in law can be bought too dearly.
Most maritime disputes, however, are of a purely economic, .and often rather prosaic
nature, One brand of legal tzgulation of a case may be jusi as good as another, Whether
a supplier of provisions to the ship is or is not given & matitime lien at the cost of a
mortgages’ s security need not mean the world; whether liability for the delivery of cargo
without return of the bill of ladiﬁg is cut off by a one or a three~year time bar is not
one of the most crucial of guestions, either, seen in a wider context, Where the parties
are directed to a simple and clear choice of law rute, they accept the results as just, In
such a case, there is little need to use the expensive and time-consuming individualizing
method, In a litigation based on this method the attorneys will bring in and comment
upon every possible connecting. tactor, The judge will list them all and weigh them care-
fully on the scales of justice. Perhaps there arc three rather heavy factors on one side
as against six somewhat lighter ones on the other, resulting in a tiny turn of the balance
in the one or the other direction, The scales of justice here seemingly is a legal instru-
ment of precision. But this apparent exactness is an illusion. The near-to palance of the
scales means that the alternative selutions from a practicel point of view are equlvalent,
and that the choice tetween them should. be made on the basis of far simpler and clearer
criteria, :

4.2. A Presentation of Certain Connecting Factors of Importance in a Marftime



