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Preface

This one-volume monograph on the law of torts has been a long time in the mak-
ing. From the time that I prepared in 1977 the third edition of what was then
Gregory and Kalven, CASES AND MATERIALS ON TORTS, I had toyed with the idea of
writing a compact, discursive overview of torts that would set out in one place my
own views of the subject. But for many years I was reluctant to undertake so mas-
sive an adventure. Even when I decided close to a decade ago to begin with this
book, I kept putting it aside to complete what seemed to be more pressing acade-
mic or administrative work. But finally I decided to buckle down to the task, by
embarking on a forced march through this manuscript in the summer and early
fall of 1998.

The book will of course have to speak for itself. But in this brief preface I
want to thank all those countless individuals who in one form or another have
helped shape my views on common law subjects in general and tort law in partic-
ular. I should also like to thank the many people who helped to bring this project
to fruition. Stephen Gilles for his close reading of an earlier draft of the first por-
tion of this book. Richard Helmholz, Fred McChesney, Mark Miller, Gary
Schwartz, and Gregory Siergenko for their advice on specific sections of the man-
uscript. I also received many useful comments from two anonymous referees who
reviewed the volume for Aspen Law and Business.

Heartfelt thanks are also owed to my research assistants whose steadfast
labors helped me so much both on points of principle and matters of detail.
Countless times, they found just the right source for a particular point or caught
some error of reporting or analysis that crept into the text. It was a great pleasure
to work over the years with Michael Call, Paul J. Karafiol, Michael Maimin,
Jonathan Mitchell, Camille Orme, Mythili Ramachandran, L. Rex Sears, Edward
Siskel, and Daniel Sommers. In addition, I owe a debt of gratitude to the staff of
first Littde, Brown & Co. and now Aspen Law and Business for gently pushing me
toward completion of this project, which began when Timothy Robinson and
Richard Heuser were still in charge of law school books at Little, Brown & Co.
Since that time Carol McGeehan and Elizabeth Kenny have kept me focused and
on track, especially with deadlines looming. Terese Palumbo cheerfully took on
the heavy burdens of copyediting. In addition, my thanks go out to my secretary
Katheryn Kepchar who helped in the preparation of the manuscript and pre-
pared the table of cases and authorities at the end of the book. And as ever I
stand in the debt of the library staff of the University of Chicago Law School, led
by Judith Wright, which did so much to find the sources I needed to complete
this work.
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Preface

Finally, I should say a word of fond remembrance to J. Jerry Wiley to whom 1
dedicate this book. Jerry and I worked together at the University of Southern
California from 1968 to 1972. He served as both professor and administrator at
the University of Southern California until his death in 1997, where he was loved
and respected by everyone with whom he worked. A fine and dedicated teacher
of torts, he was always ready with a sharp response and a helping hand. He is
sorely missed.

May 1999 Richard A. Epstein
Chicago, Illinois
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Introduction

Torts is one of the oldest areas of the common law. Every legal society from the
most primitive to the most modern must develop some set of rules that prevents
one individual from harming another, and to offer redress for harms once in-
flicted. Deciding what rules are appropriate, and why, quickly raises controversial
questions about the proper relationship between individual choice and social
control. The early synthesis of the law of tort tended to offer the individual
strong protection against a limited class of invasions from without. Yet by the
same token, it generally withheld legal relief from risks that an injured party vol-
untarily incurred or which resulted from his failure to exercise reasonable care
on his own behalf, even if the defendant had been careless as well. The earlier
common law, armed with these twin defenses of assumption of risk and contribu-
tory negligence, has often been said to embody the individualism associated with
the philosophy of laissezfaire and the system of competitive markets in both
goods and services that it championed.

With the rise of industrialization, a different set of voices was heard. The lan-
guage of freedom of contract was matched with that of exploitation of first em-
ployees and then consumers, owing to the perceived imbalance of power
between mighty industrial combinations and ordinary individuals. As a general
political matter, laissezfaire capitalism gave way to the state regulation. There
were antitrust laws and workers’ compensation statutes around the turn of the
century, and the major regulatory initiatives of Franklin Roosevelt’s New Deal
and Lyndon Johnson’s Great Society. The broad changes in political outlook also
had their effect on judges who, like their legislative compatriots, became more
uneasy with the earlier judicial hands-off attitude toward economic affairs. To be
sure, many of the strands of nineteenth century law are with us today. Broadly
speaking, however, the tort landscape has been transformed by American judges,
who, after breaking from the earlier English laissez faire tradition, mounted a
frontal assault on virtually every outpost of the classical nineteenth century tort
theory. To some extent, the judicial response lagged behind the shifts in attitude
in both legislation and public opinion. But it gained strength by mid-century and
reached its peak, roughly speaking, between the mid-1960s and mid-1980s.

During this time liability for physical injuries underwent a rapid expansion.
The most obvious change came from the much more chilly reception for the de-
fenses of assumption of risk and contributory negligence, both stalwarts of the
older individualist order of the common law judges. But the legal developments
were not confined to a single doctrinal category. One line of cases expanded the
definition of proximate cause, then another relaxed the requirements for res
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Introduction

ipsa loquitur; a third opened up recovery for nervous sho§k; a fourth dramati-
cally increased liability for professional malpractice; a fifth did the; same f_or prod-
uct liability; a sixth cut back on some of the traditional immunities enjoyed by
land owners; and a seventh imposed duties on the owners and operators of busi-
ness establishments and public accommodations to protect their customers and
users against criminal attacks by third persons. The cases from that period read
like war bulletins, as one classical redoubt after another fell before the onslaught
of reform-minded judges. Ironically perhaps, just as liability for physical injury
and emotional loss was growing, the strong protections against defamation and
invasion of privacy were eroding as judges, ever conscious of the constitutional
guarantees of freedom of speech and the press, cut back on traditional protec-
tions for reputation and privacy.

As the years rolled by, however, the newer trends crested. Over the last 10
or 15 years, tort doctrine has, if anything, reversed field. The more recent cases
have retreated cautiously from the great transformations of the 1960s and
1970s. Stabilization and modest retrenchment were brought on in part by judi-
cial decision, and in part by legislative intervention that addresses, in addition
to basic standards of liability, such important topics as joint and several liability,
defenses based on plaintiff’s conduct, and damages. No one could say with a
straight face that tort law at the end of the 20th century returned to its secure
confines of 1960, much less to those of 1900. But, for better or worse, since
roughly 1985, doctrinal issues were more closely contested and the direction
and pace of legal innovation were no longer preordained. No one dramatic in-
novation makes the legal landscape of 1999 so different from that of, say, 1983.
But the accretion of small advantages makes for substantial movement in the
tide of battle. New obstacles reduce the number of suits and the dollars ob-
tained in settlement. The torts crisis of one generation transmutes itself into
the risk management challenge of the next.

These shifts in tort theory do more than influence the behavior of judges,
lawyers, and litigants; they also alter the plans and preconceptions of law profes-
sors. As legal doctrine becomes more stable, the fear of instant obsolescence
looms less large. It is now possible to summarize and examine tort law as a loyal
citizen of the realm who from time to time registers his dissent from the estab-
lished wisdom. In approaching this subject matter, I have searched for the golden
mean. This book is not an impressionistic study that hits the high points of tort
law; nor is it 2 multi-volume treatise that seeks to make accurate reckoning of all
recent cases. Rather my hope is to fill for the next generation the niche that
Prosser on Torts has filled since the publication of its first edition in 1941.

My plan is to write a book that first presents the law, both past and present,
in concise, clear, and coherent fashion, and then evaluates its soundness by ex-
amining its social and economic consequences in light of the modern develop-
ments in tort theory. At every point, I examine tort law not in isolation, but in
context. It is critical to see how the tort law joins forces with other systems of so-
cial control—social pressures, reputation, contract, direct regulation—to curb
asocial behavior and to preserve a sphere of action that allows individual creativ-
ity and talents to flourish. In the modern environment, the basic task of legal re-
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Introduction

search is not finding the relevant materials. If anything, both author and reader
today face the converse problem of oo much information. No lawyer or law st.ude'm
can hope to keep up with the legal output of 50 states, thirteen federal circuits
and, on occasion, the United States Supreme Court. No one can master all the
detailed statutory reforms of tort doctrine. No one can grasp the muldple tenta-
cles of federal law that touch everything from toxic torts to fraud on the market.
And no lawyer without specialized training in economics can be comfortable with
the sophisticated mathematical models of tort rules and principles.

The only way to circumvent these difficulties is to outline the main features
of the subject and to point the diligent reader to sources of possible refinement.
Toward that end, I have radically altered the ratio of text to footnotes. String cita-
tons are out, even—or perhaps, especially—for well-established points. In orga-
nizing the relevant literature, I treat the various Restatements of Torts as one key
focal point. When I started working on this project, the Restatement (Second) of
Torts controlled the field. But in the past three years the American Law Institute
has prepared two parts of a Third Restatement, one addressing the general prin-
ciples of intention and negligence (references herein do not reflect the revisions in
the April 1999 draft), and the second updating the law of product liability. It is far
too early to know how these volumes will be received, so I have chronicled the inno-
vations of the freshly-minted Third Restatement alongside those of the venerable
Second Restatement, throwing in occasional references to the First Restatement for
good measure. Anyone with access to the Restatement provisions can easily use its
annotation to trace down further developments on the matters they cover.

The Restatements are only a compilation of the received tort wisdom. To
round out the overall picture, I have included discussions of the classic cases that
have helped organize legal doctrine and have generally cited one or two key
cases for any important proposition. On historical or theoretical matters, I refer
to only a small fraction of the vast secondary literature on tort law and tort the-
ory. I have no illusion that these references are complete or that the sources cited
are necessarily the best for the point. No one can read and digest all the relevant
literature and still hope to write a manageable book. The references given should
allow both student or lawyer to point and click to obtain more comprehensive in-
formation from the excellent on-line services now available. They shouid be suffi-
cient to supply an easy point of entry into the overall literature. But
unfortunately, any single-volume treatise must exclude much excellent material.

That said, an analysis of tort law must supply more than accurate renditions
of the key doctrinal issues. One major source of added value has to be the theo-
retical overview it brings to the subject. It is therefore appropriate to say a few
words about how tort law fits into the larger scheme of legal relations. The pri-
vate law begins not with tort, but with property. The first task of any legal system
is to assign rights to persons and things that are good against the rest of the
world. That task cannot be done by agreement because of the evident transac-
tional obstacles that prevent all individuals, present and future, from coming to-
gether to set out the basic ground rules of the system. Setting the basic legal rules
must by default be done by some sort of centralized system, by fiat backed with
wisdom.

XXX1



Introduction

On this matter, dealing with the assignment of rights in persons is easier
than is the assignment of rights over things. The bedrock proposition of all m(?d—
ern legal systems is that each person owns his or her body and has the excl'uswe
right to use his or her talents in the manner that he or she sees fit. This basic au-
tonomy assumption explains why individuals normally have the right to accept or
refuse medical treatment or for that matter to accept or refuse proposals of mar-
riage or employment. The law must also explain how autonomous individuals ac-
quire property rights in external things: not only in land and chattels, but also in
intangible property such as name, likeness, trademarks, copyrights, and patents.
Once acquired, these rights can normally be exchanged by contract, but that sys-
tem as well will only work if individuals have the right to use and dispose of their
own labor and the further right to exclude others from the use of their property.

At its core, these are the rights that the tort law protects. Although its role
has expanded in modern times, the primary function of the tort law was, and is,
to protect innocent (usually passive) individuals from external aggression to their
person and property. The law of trespass, nuisance and defamation were all pri-
marily directed against these forms of abuse. It is quite inconceivable to see how
society could prosper if individuals were free to maim, rob, and destroy at will.
The tort law, not to mention the full apparatus of the criminal law, is directed
to incursions against the person or property of other individuals. It retains that
key function today, but its importance is measured less by the volume of litiga-
tion than by the deterrent effect from the successful administration of its legal
rules.

Yet by the same token, no one today believes that the tort law is limited to in-
tentional forms of aggression against the person and property of other individu-
als. By far the greater volume of tort litigation involves accidental losses, that is,
those which were neither intended, planned, nor expected by the party who in-
flicted them. Yet here too the case for some social intervention is too strong to be
denied. All individuals have some degree of generosity, but it is usually directed
toward family and friends; sometimes toward neighbors; and less frequently to-
ward strangers. Whenever generosity is the norm, the need for legal intervention
is sharply reduced as people can work out the compensation for accidents by in-
formal means.

In many cases, however, individual self-interest overwhelms the limited stores
of human generosity. In these cases, legal intervention is needed to redress the
fatal imbalance between costs and benefits of individual behavior. Too many acci-
dents will occur if individuals can keep the benefits of their own action while im-
posing, if only through insufficient care, its costs on others. The object of the tort
law is to bring back the costs of harm to the parties who inflicted it in the first
place. Any individual who wrecks his own car or pollutes his own lands has a
strong incentive to vary his level of precautions to reduce the probability of his
loss. The individual who crashes into someone else’s car or pollutes someone
else’s land has weaker incentives to work those costs into his calculations if kept
immune from their financial consequences. Damage awards help force any actor
to internalize the costs of harms inflicted on others,
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One great dispute in this area involves the choice of rule to govern these ac-
cidental losses, including of course damage to reputation. Is it a rph? that holds a
party responsible whenever accidental damages are inflicted or is it a rule that
holds that party responsible only if the level of care taken is below that for self-
inflicted damage? The choice between negligence and strict liability in stranger
cases is one of the great debated questions in tort law, and it is examined at
length in chapters 3 and 4. The second great struggle is whether damages consti-
tute the only form of relief against harm. Clearly no other remedy is possible for
completed harms, but private injunctions and public licensing systems are efforts
to stop threatened wrongs before they occur.

Taken in its largest sense, the tort law represents a distinct social preference
for voluntary exchange over private coercion. The reasons for this preference are
as valid today as they have ever been. The hallmark of any voluntary exchange is
that it leaves both parties to the transaction better off than they were before it
took place. The hallmark of any intentional imposition on another is that the
benefit to the party who initiates the transaction comes at the expense of its vic-
tim. The prospect of mutual gain is, as a first approximation, socially beneficial.
It therefore lies on those who want to prohibit a particular voluntary transaction
to demonstrate its deleterious effects on the legitimate interests of third persons,
or to show that the process of contract formation was undermined by force,
fraud, incompetence, and perhaps mistake. Conversely, when one person harms
the person or property of another without consent, the absence of mutual gain
requires clear justification for that action.

The interaction between tort and contract law has become ever more impor-
tant because the modern growth of tort law has not been in stranger cases, but
with respect to harms that arise within the context of ongoing consensual arrange-
ments. In this setting, the overlap between tort and contract poses the major chal-
lenge to the legal system. No one thinks today that the law can set out the details
of every consensual arrangement. It cannot decide who will sell goods to whom,
when delivery will take place, and at what price. But at the very least it can create a
legal framework to insure that promises made today will be enforced tomorrow.

In principle, no set list determines the topics in any complex transaction to
which a comprehensive contract can respond. In principle, the private contract
could also allocate the risk of loss that arises out of its underlying transaction. A
contract of sale could allocate the loss that arises from the sale of defective goods.
A contract for professional services could allocate the risk for bodily injury result-
ing from substandard care. A contract for employment could allocate the risk for
workplace injuries. An admission ticket or a social invitation could allocate the
risk from injuries that occur on the premises, whether from dangerous condi-
tions or third party assault. If courts and legislatures honored the terms of these
contractual agreements once accidental harm occurred, then much of the law of
torts would be subsumed in the law of contract. The body of rules needed to deal
with personal injury, property damage, and economic loss could be specified by
the parties whose joint, public statement of intentions would establish the gov-
erning law of their transaction.

XXXiii



Introduction

At this point, the chief tasks of the law would be two: first, to honor these
agreements to the same extent that other contracts are honored, and second, to
supply default provisions that make the best guess of filling in terms where the
parties themselves are silent. It is often said, and said incorrectly, that contracts
are unable to do the job, owing to the inherent ambiguity of language, and the
incredible diversity of circumstances that these contracts must govern. No one
can doubt the possibility that some situations will be so novel that prevision is not
possible; nor should one assume that people will draft contracts to control their
routine social interactions. But large businesses, universities, government agen-
cies, and charitable organizations do not face only the risk of random isolated
losses. They are also exposed to the systematic risks of their own businesses for
which they could draft serviceable terms if they knew these terms would be en-
forced by the courts.

The one key feature that sparks the growth of modern tort law in such areas
as professional malpractice and products liability is the refusal, by legislation and
Jjudicial decision, to allow voluntary agreements to allocate loss. It is not that indi-
viduals are forced to supply services, goods, or employment. But if they do
choose to enter into any of these standard transactions, the terms of trade must
meet certain state-ordained minimums. Where these state norms are close to
those for voluntary transactions, the dislocations that rise are likely to be small.
But when the state norms deviate sharply from the customary patterns of private
transactions, their impact is far greater. To the modern judge and scholar, the
hardest questions revolve around the decision to override contractual decisions
and to then decide what explicit legal norms, what new tort-like rules, should be
used in their stead.

The source of much of my own uneasiness with tort law stems from its impe-
rialist tendency at the expense of contractual norms. It is very difficult to run a
business of any sort on a day-to-day basis. It is far more difficult to structure from
afar the one set of terms that works well for all businesses of a given class. The
range of internal variation within a class could be quite broad. Yet in setting a
body of rules for warnings and design, the law necessarily presupposes that its ex-
ternal standards are better than those which the parties are likely to come up
with for themselves. In some cases that might be true, but often the rules pro-
posed are formulated only with an eye to the few disputes that go to appellate liti-
gation. Frequently, these rules fit in poorly with the far larger class of accidents
and injuries that never reach the courts at all. The majority of judges and lawyers
are comfortable with judicial interference with contract on matters of safety and
health. But to reveal biases early, I am aligned more closely with the embattled
minority who presumptively favor respecting these contractual allocations of risk
not only for economic losses (where they are generally upheld) but also for cases
of physical injuries and property damage.

With this disclaimer, the outline of this book is as follows. The first chapter
examines the full range of intentional torts that result in bodily injury, loss of lib-
erty, emotional distress, and property damage. The second chapter looks at the
flip side of the problem, by asking what defenses the presumptive wrongdoer can
raise on his behalf. (For purposes of exposition, I generally, but not invariably,
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Introduction

use the abbreviation P for plaintiff, and assign it the pronoun “she,” and likewise
use the abbreviation D for defendant, and assign it the pronoun “he.”) The intu-
ition for this division between claim and defense is clear enough. The prima facie
case allows P to say what D has done wrong. The defenses allow D to say what P
has done wrong, or to introduce some excuse or justification for his asserted mis-
conduct.

Once the law of intentional harms is covered, the book then addresses the
larger tort issue of accidental harms. Chapters 3 and 4 address, first from a histor-
ical and then from an analytical perspective, the fundamental choice between
negligence and strict liability. Chapters 5 and 6 explicate the negligence standard
in a wide range of contexts. Chapter 7 addresses the general problem of proof of
negligence. Chapter 8 flips over the inquiry and addresses in the context of acci-
dental harms the role of plaintiff's conduct, most notably contributory negli-
gence and assumption of risk, in determining tort liability. Chapter 9 examines
suits against multiple defendants who are joined together by theories of market
share liability, joint causation, or vicarious liability. Chapter 10 then tackles the
perennial questions of causation, both as a matter of fact, and under the guise of
proximate causation, as a legal conception. Chapter 11 looks at the group of af-
firmative obligations cast on defendants. Chapter 12 takes on the question of oc-
cupier’s liability for a wide class of property-based mishaps. Chapter 13 examines
the rules that govern liability for abnormally dangerous (or ultrahazardous) activ-
ities. Chapter 14 looks at the law of nuisance. Chapters 15 and 16 study both the
historical origins and modern structure of product liability law. Chapter 17 then
deals with damages in cases of personal injury and property losses.

The second and somewhat shorter portion of the book deals chiefly with
harms to intangible interests. Defamation is examined in chapter 18. The various
forms of privacy are covered in chapter 19. Chapter 20 covers both fraud and
negligent misrepresentation. Chapter 21 examines a diverse group of economic
harms both intentionally and accidentally inflicted. The volume closes with a
study of immunities, both private and governmental. Throughout I have tried to
distinguish between the law as it is and the law as I think that it should be. Both
are part of any modern legal text, and it would be remiss to stress the one to the
exclusion of the other.
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