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Contents in Brief

This book is a necessary accessory of Business Law— a key teaching mate-
rial for law course, issued by the Education Department, It has the same sty-
listic and layout as the book Business Law. The author has chosen some typical
case examples for further theoretical comments, such as business subject,
businessman’s personality rights, company law, bankruptcy law, receipt law,
negotiable securities law, insurance law, sea and business law and so forth.
Each case consists of the client, basic facts, gist of the first judgment and that
of the second round defend, the background and significance of the legal prece-
dent, legal systems, problems and corresponding analysis, and legal provisions
concerned. Original court verdicts are also available after the comments of the
legal precedents. In addition to the statement of the case, this book focuses on
the introduction of the main ideas of the accuser and defender and legal analysis
of the case. Another feature of the text is the difference in compiling from
other similar teaching materials. All this attempts to help students have a
better and more intuitive understanding of the business trial in the court
through case example study. In short, this book provides a textbook of case

problem study in business law for both law major and business major students.
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(editor in chief) (core course textbook of law major of all-China insti-
tutions of higher learning), German Commercial Law-—Traditional
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(author) ,On Company Law (coauthored by two persons)and so on.
He has published over 150 articles.

Wang Jianwen 29 years of age,LL. M, is the faculty member of
Nanjing Industrial University. His primary academic works include
On Commercial Law (coauthored by two persons), Value, Sources
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has published more than ten articles.

Ma Rong 38 years of age, LL. M, is a judge of Higher People’s
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published more than ten articles.
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Court of Jiangsu Province. His primary academic works include Anal-
ysis on Controversial Cases of Contract Law (editor in chief), Study
and Analysis on Cases of Company Law (subeditor in chief) , Theo-
ries and Judicial Practice of Civil Law (coauthor)and so on. He has

published over 20 articles.
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Li Hua 33 years of age,S. J. D. ,is a lecturer of Law School, Nan-
jing University. His primary academic works include Law(co-editor)
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more than ten articles on periodicals such as “Politics and Law?”,
“Law Review of Nanjing University”, “International Trade Issues”
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Preamble

1

Cases,the most important source of law in the Common Law countries,
was traditionally not regarded as a source of law in the Civil Law countries.
Nonetheless,the function of cases are gaining more and more recognition in the
Civil Law countries,e. g. strict liability in the French tort law is formed on the
basis of large amount of cases explaining Article 1384 of the Civil Code of
France. In Germany, cases tried by the Supreme Court of Germany are legally
binding precedence. Judicial actions have been generally recognized ‘as both
intellectual and willful. Judges, pursuant to Article 137 of Germany’s Organic
Law of Courts,are obligated to develop laws by themselves. Laws cannot be de-
veloped if they cannot be changed. The development of law pushed forward by
courts leads to expansion or changes of codes and laws, creating new legal
norms through judgments, which has become increasingly important, some-
times decisive, for judicial decisions and legal researches, In Japan,cases in the
Case Collections issued by the Japanese Supreme Court have a certain degree of
binding force. In fact, in contemporary Japanese civil law, many legal institu-
tions,such as concessive guarantee, have evolved themselves out of case law. In
various Case Collections, articles of laws must be quoted when referenced. On
the contrary,judgments on concessive guarantee cases normally opine that“this
is a‘concessive guarantee’case and is not directly subject to Article 369 of the
Civil Code”,and “the legal institution of concessive guarantee has based itself
on cases tried in the past century since the emergence of the Civil Code one
hundred years ago”. Japanese writers generally believe that commercial case
law should be applied prior to the commercial customary law and the Civil
Code. In countries such as Spain,Columbia and Switzerland,judgments made by
supreme courts are binding on following constitutional cases, Therefore a con-
servative conclusion can be made that cases have some sort of binding force
even in Civil Law countries.

Does that mean that there exist case laws in the Civil Law states? Some

people purport that both the Civil Law and the Common Law states share cer-



tain degree of obedience to precedence since application of law needs to be uni-
fied and certain,or put it in another word,same kind of cases should be tried in
the same way,which is a common sense of the rule of law societies, From this
perspective,it seems that the Civil Law countries have long adopted case law.
But attention should be made on the fact that precedence only has binding force
in a limited field. For various reasons,France has recognized the legal effect of
administrative law cases as prescription of law while constitutional law cases
have legally binding force in Germany. But none of the Civil Law countries has

rendered cases legally binding force in the private law sector.
2

Commercial adjudications, within the sphere of private law, do not facili-
tate a legally binding precedence. Then what will the Civil Law states do to
adapt their legislative and judicial sectors to the unpredictable changes in the
market? We know that in every contemporary legal system, the stability and
adaptability of law are constantly conflicting. In order to moderate this con-
flict,Common Law and Civil Law countries tend to learn from each other to tap
their advantages while overcoming the disadvantages.

As a result, the legislative function of judges is openly admitted in the
Swiss Civil Code. In Germany, cases became an important source of the revised
contractual right law of its civil code. For example,judicial cases have contribu-
ted in forming the legal institutions such as liability of negligence in contract
conclusion, active infringement of contractual right and general personality
right that have not been articulated by the 1896 BGB. Anyway, the civil law
countries have never admitted the precedence of private law cases since case
law is only a source of law,instead of a means of law application. Case law nat-
urally requires courts to rule similar cases in accordance with the precedence
which have some binding force similar to statute law. Therefore, private law ca-
ses in the Civil Law countries are,in the restrictive sense,not laws but a meas-
ure and institution to apply laws.

In commercial adjudications, enacted commercial laws cannot fully and
elasticallyadapt themselves to meet the need of commercial development due to
the commercial law’s inherent nature of flexibility. This makes other law appli-
cations possible and puts the strict formalism that has been obeyed so far under
challenging. Judges utilize the general principles and articles of the civil code to



forge a creative judiciary, which results in commercial adjudications offering
guidance to future cases. To some extent, these adjudications are somewhat
binding precedence that cannot be directly quoted. From the perspective of the
nature of law application,sources of law are only the appearance while the prin-
ciples and norms of law are really binding upon judges. Therefore, the creative
commercial adjudications based on general norms of the Civil Law countries,in-
evitably influence the judges in deciding following cases and establish sort of
“legally binding force”,because enacted commercial laws cannot be so flexible
to adapt themselves to the changing commercial regime, Here quotation marks
are added because they are still different from the legally binding case law and
their impact is not institutional. These adjudications may also cast influence up-
on parties to commercial transactions who may choose to abide by the rules es-
tablished in the adjudications, The emergence of these creative adjudications
may be traced to the decay of the rationalism philosophy and the general ac-
ceptance of empiricism. For instance, Justice Holmes once noted that“It is not
exaggerating to say that law is the expectation for what the court will actually
do”, If Holmes’ statement is not so acceptable,a famous Japanese jurist has
placed a more pleasant argument, saying that general norms also exist in indi-
vidual adjudications. Though these norms may not appear to be binding, once
the Supreme Court recognizes these norms with a unifying effort, they may well
become binding precedence. Henceforth, cases are recognized as a special source
of law. Apart from that,repeated decisions on similar cases,especially the ones
presented to the Supreme Court, will probably influence the behaviors of na-
tionals and may even help to form customs. As a result, commercial adjudica-

tions based on empirical rules will become objectively binding norms.
3

Originated from the customary merchants’ law in the Medjeval times,com-
mercial law has lengthened its distance with the enacted commercial laws due
to its ever-changing nature. Enacted laws are not so easy to be revised, thus
making commercial law more complex and sometimes confusing than other le-
gal fields. In contemporary China, the market economy has not fully developed
itself with many institutions such as corporate law and security law fairly pre-
mature, leaving many commercial transactions unfettered by law. Meanwhile,

courts in China are not supposed to dismiss these cases on the ground that



there are no applicable rules, but in fact they do it constantly without giving
any explanations. This shall not be deemed as a proper way to solve legal dis-
putes, making it somehow urgent to render commercial adjudications legally
binding force. But negative reasons also exist. China still does not have the in-
stitution of case law and the condition may not be ripe enough.

Under current situation, many similar cases have seen quite different re-
sults due to the lack of unified rules and this has made the judiciary less desira-
ble in terms of justice and fairness. Repeated explanation on similar cases are
also squandering social resources, To make it worse,later explanations may dis-
tort the correct ones, In fact,case law ought to have a undeniable importance in
formatting legal fabric,especially in such developing countries as China which
is still characterized by uncertainty in many legal fields. If a model or guiding
power is to be imposed on commercial adjudications, so that similar cases will
not be decided differently, this should be deemed as a proper compromise under
current situation to solve the conflict between swift commercial activities and
static laws, The legal force of these commercial adjudications may be labeled as
a model force of commercial adjudications, which is also subject to limitations
to ensure that every single ruling is reasonable and lawful. In fact, many local
courts in China have already carried out such kind of reforms, which are not

necessarily restricted in the field of commercial law.
4

Legal theories have always been a very important aspect of legal education
in the Civil Law countries. But no one can deny that legal science is also aimed
at solving concrete problems and legal theories deviating from legal practices
may not have fruitful effects. Therefore practical teaching and research meth-
ods such as case study have been adopted these years to reform the traditional
way of legal education. In fact,case study is the best intersection of theory and
practice. Cases,combining facts and laws,as well as the legal understanding of
judges, parties and counsels,are in deed lively laws and are highly valuable for
research and study. Choices are made for law application with combined percep-
tion of facts and laws. Therefore case study may help to understand not only
the laws and their application, but also the means of application. The emergence
of a case is by and large a process of creative judiciary with judges digesting
both the law and the facts. Thus the analysis on cases is the exposure of logics
div.



