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1. Persons

The common law thinks only of persons ( whether natural or artificial )' as
bearers * of rights and duties. It cannot for example look upon land or an idol or an
animal, viewed as such, as having rights or duties. African customary law * would have
no difficulty with the first concept, as Hindu law would have no difficulty with the
second or Buddhist law with the third.

In cases where the conferment of such rights or the imposition of such duties is
necessary , Western systemns tend therefore to resort to the fiction of investing such
entity * with an artificial legal “ personality™ . Once the non-human entity is thus
invested with personality, there is no difficulty in speaking of it as having rights
and duties. The Privy Council 5 hearing an appeal 7 from India, had no difficulty
in doing just this in the case of a Hindu idol, which had traditionally held property
in its. own right in Hindu law.

The concept of artificial personality having thus been invented in Western
law, it came to be applied to a variety of entities both human and
non-human. For example a group of persons trading together could by the process
of incorporation ®entitle themselves to a further personality in addition to the
various natural personalities possessed by them in their own right. This artificial

collective personality could hold property , make contracts , and sue and be sued in

artificial: A, ARH; arificial person: B A
bearer: REXH ,(RFLHNEA"

customary law: 1R

entity: ik
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4 PERSONS

every respect as if it were a natural person. Incorporation in this fashion would
occur through the action of the state-a charter of incorporation from the sovereign,
or incorporation under some statute such as the Companies Acts ° Even single
individuals such as an archbishop, minister, or head of a government department
might be given such a status and personality over and above the personality they
might enjoy as natural human beings. There would then be two legal personalities
attaching to the same human being-both of which needed to be kept distinct in their
dealings. The device of artificial personality has helped greatly in the development
of commerce, for it became possible by this device to keep the property of
participant members of a trading venture separate from that of the trading
venture'® itself. The failure of the latter would not then involve the bankruptcy'!
of its individual members, and it became possible for these ventures to indulge in
commercial operations on a considerable scale. The phenomenal success of Western
commerce since the days of colonial expansion owes a great deal to this concept.
The East India Company, created by royal charter, became practically a
government in its own right administering territories greater in extent than Great
Britain herself.

The fiction of personality ‘?is maintained for such institutions by giving them
a corporate seal *which operates as their signature “Certain formalities need to be
observed regarding the affixing of this seal. Once affixed in the manner
stipulated"® , a document is binding upon the corporation in the same manner as a
person would be bound by his signed document. However, with corporations,
every Act in order to be valid ®must be within its powers as specified in its
document of incorporation !. Any Act travelling beyond the scope thus set for the
corporation’s activities would be invalid, and not binding on the corporation.

To be distinguished from groupings involving artificial personality are those
which do not enjoy such a status. Unincorporated associations such as clubs and
trading partnerships fall into this latter category. In general unincorporated associations

9 Companies Acts: 2> 83

10 trading venture: BV (F15 )k
11 benkruptey: B

12 fiction of personality: A% {86
13 corporate seal: ¥ ARI(“A") &
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6 PERSONS

cannot bring actions in their own name, but there are exceptions which it is not
possible to detail here.

The “wveil of corporate personality” had led to great economic and social
consequences by shielding from public gaze the personalities of a corporation’ s
constituent members. Not all members of the public have the time to scan
corporate registrations to ascertain who in fact own the governing interests in a
particular corporation. Even if they did, the search grows more complex in the case
of large corporate entities some of whose members may themselves be other
corporations, a process that can be repeated endlessly.

We have not the space here to refer to other aspects of the concept of
personality in detail, suffice it to state the seemingly obvious proposition that legal
personality can obtain only between birth and death. The unborn foetus'®, or the
deceased person, cannot be recognized as a person by the law, though of course the
law is aware of the need to accord to the former a protection against injury, which
comes into existence as a right, upon birth. Thus, an unborn child who is injured
while still in the womb can, on birth, claim for a wrongful injury to its mother
which resulted in injury to itself. The Victorian case of Watt v Rama was an early
recognition of this principle. The criminal law, likewise, makes wilful or
negligent' injury to an unborn foetus an offence in certain circumstances, and the
law of property, likewise, gives limited recognition to the child en ventre de sa
mére [ »

This opens up the controversial question of the attitude of law to abortions.
There is room here for the argument that legal attitudes to the personality of the
unborn child are ambivalent in that on the one hand the law is prepared to protect
its personal and property interests and on the other is prepared to permit its total
destruction. This ambivalance needs closer conceptual examination.

At the other end of life, we now face problems in relation to the time of
death, which marks the cessation of natural personality. New scientific
developments, especially in the fild of organ transplants, are forcing a closer
examination of the criteria of physical death. Cessation of breathing, cessation of brain

18 f{o)etus: A JLCH HBE“embryo”)
19 wilful or negligent: & () ®at s (1)
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8 PERSONS

function and cessation of heart function are all possible criteria. There is a
discernible movement towards the recognition of total and irreversible brain damage
as marking a suitable point for the withdrawal of some legal protections of
personality (as for purposes of removal of organs or withdrawal of life support
systems) but the law is as yet in a formative stage in this area, in which the

Australian Law Reform Commission has made one of the most significant studies.
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2. Changing a Name

Many Americans don’t realize that changing a name is so easy. Indeed, there
is a common misconception that lawyers and courts must be involved in some
mysterious mumbo-jumbo’ in order for the Willards and Friedas* of this world to
choose new names. But the simple fact is that changing one’ s name by the
“Usage”® method-using the new name exclusively-is just as legal as going to court
and having a judge rubber-stamp* the new name.

The requirements of the Usage method are:

1. That your new name be used exclusively and consistently in your daily
affairs. If you use a name only in certain situations, i.e., for writing, acting,
business, etc., you have not legally’ changed your name; and

2. That the new name not be used for fraudulent® purposes, such as trying to
escape payment of debts.

Usage is not the only way to change a name-it can also be accomplished by a
court petition. But, if Usage name changes are just as legal, why bother with the
expense, delay, and trouble of going to court to get a judge to approve the change?
Because most people, including bureaucrats and administractors, both in business and
in government agencies’ , are ignorant ( or suspicious ) of the validity of the Usage

1 mumbo(-)jumbo [ ‘mambeu'dzambeu]: ¥ X 4815
2 the Willards and Friedas: 1 Willard 1 Frieda B AGT(H Y FIGE K, S, “ E 1 AT BB S

3 “Usage”: " " (BliEd REAFHREMEAFEE KT E)
4 rubber-stamp: (%) BREEHE(PRTAE)



