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Preface

CONTEMPORARY constitutional debate is dominated by a false dichoto-
my. Either, it runs, we must stick close to the thoughts of those who wrote our
Constitution’s critical phrases and outlaw only those practices they thought they
were outlawing, or there is simply no way for courts to review legislation other
than by second-guessing the legislature’s value choices. Each side has an interest
in maintaining the idea that these are the only choices. One racks up rhetorical
points by exposing the unacceptability of the only alternative to one’s view; if the
debate is defined thus, that is quite an easy task — for both sides, and for much
the same reason. For neither of the proffered theories — neither that which
would grant our appointed judiciary ultimate sovereignty over society’s substantive
value choices nor that which would refer such choices to the beliefs of people who
have been dead for over a century — is ultimately reconcilable with the underlying
democratic assumptions of our system. In this book I shall elaborate a third theo-
ry of judicial review, one that I shall argue is consistent with those underlying as-
sumptions, in fact constructed so as to enlist the courts in helping to make them a
reality.

A number of persons and institutions helped me with this book. They
include the Ford Program for Basic Research at Harvard Law School, which
provided support during 1976—1978, and the Woodrow Wilson Internation-
al Center for Scholars at the Smithsonian Institution, where I spent the aca-
demic year 1978—1979. (The views expressed in the book, of course, are
my own and not necessarily those of the Wilson Center. ) [ am also grateful
to the Indiana, Duke, and Maryland Law Schools for inviting me to lecture
and thereby inducing me to refine some of the ideas that follow. An early
and abbreviated version of Chapters 1 and 2 was presented as the Addison C.
Harris Lecture at Indiana University Law School at Bloomington on
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Preface

February 7, 1978. Chapter 3 was give in earlier form as the Brainerd Currie
Lecture at Duke University Law School on March 20, 1978; Chapter 4 as
the Morris Ames Soper Lecture at the University of Maryland Law School
on April 24, 1978. Five good lawyers and good {riends — Nacy Ely, Gerry
Gunther, Henry Monaghan, Al Sacks, and Avi Soifer — were very gener-
ous with their intellectual and moral support throughout. My research assis-
tants, including Michael Chertoff, David Strauss, and Tom Balliett, were al-
so helpful critics, and my editor, Camille Smith, and my secretary, Betty
Lamacchia, not only did their respective jobs superbly but provided support
far beyond the call of duty as well.
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% As shall become clear soon enough, “activism” and “sclf-restraint” are categories that cut
across interpretivism and noninterpretivism, virtually at right angles. " Strict constructionism” is a
term that certainly might be used 10 designate something like interpretivism; unfortunately it has been
used more often, perhaps most notably in recent years by President Nixon, to signal a quite different
thing, a proclivity to reach constitutional judgments that will please political conservatives. The inter-
pretivism-noninterpretivism dichotomy stirs a long-standing debate that pervades all of law, that be-
tween “positivism” and “natural law. " Interpretivism /s about the same thing as positivism, and natu-
ral law approaches are surely one form of noninterpretivism. But these older terms are just as well
omitted here, since they have acquired baggage that can mislead.
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I . The Allure of Interpretivism

A LONG-STANDING dispute in constitutional theory has gone under di-
fferent names at different times, but today’s terminology seems as helpful as
any. * Today we are likely to call the contending sides “interpretivism” and
“noninterpretivism” — the former indicating that judges deciding constitu-
tional issues should confine themselves to enforcing norms that are stated or
clearly implicit in the written Constitution, the latter the contrary view that
courts should go beyond that set of references and enforce norms that cannot
be discovered within the four corners of the document. '

It would be a mistake to suppose that there is any necessary correlation
between an interpretivist approach to constitutional adjudication and political
conservatism or even what is commonly called judicial self-restraint. The
language and legislative history of our Constitution seldom suggest an intent
to invalidate only a small set of historically understood practices. (If that had
been the point the practices could simply have been listed. ) More often the
Constitution proceeds by briefly indicating certain fundamental principles
whose specific implications for each age must be determined in contemporary
context. What distinguishes interpretivism from its opposite is its insistence
that the work of the political branches is to be invalidated only in accord with
an inference whose starting point, whose underlying premise, is fairly dis-
coverable in the Constitution. That the complete inference will not be found
there — because the situation is not likely to have been foreseen — is gene-

rally common ground. 2



