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Lesson 1 What is Law

Scarcely any law can be made which is beneficial to all ; but if it benefits

the majority , it is useful .

BB kR kR, TASBAFEMESR,

Text

Law is the set of enforced rules under which a society is governed. Law is
one of the most basic social institutions® —and one of the most necessary. No
society could exist if all people did just as they pleased, without regard for the
rights of others. Nor could a society exist if its members did not recognize that
they also have certain obligations® toward one another. The law thus establish-
es the rules that define a person’s rights and obligations. The law also sets
penalties for people who violate these rules, and it states how government shall
enforce the rules and penalties. However, the laws enforced by government can
be changed. In fact, laws frequently are changed to reflect changes in a soci-
ety’ s needs and attitudes.

In most societies, various government bodies, especially police agencies
and courts, see that the laws are obeyed®. Because a person can be penalized

for disobeying the law, most people agree that laws should be just. Justice is a

@ “Social institution ¥ & H B . 4 S ¥ M ,” Institution: An elementary rule, principle, or
practice. BRXH XA EMNABMEE R " BREEEEAENU2HENZ —, HEBVHE
MW Z —."

© “Obligation MKALER X% BRBEET “BA” 5 “UE” WEEFER “dehs
and obligations” . EIEBEM B¥ B F DA M obligation, WHEBIFN “H°,

© "EEFEHIT, BHEHENBUFR, HHNESEINLRERRIEERE DK
Fo" See that BRI R R,



F1R ENES

moral standard that applies to all human conduct. The laws enforced by govern-
ment have usually had a strong moral element, and so justice has generally
been one of the law’ s guiding principles. But governments can, and sometimes
do, enforce laws that many people believe to be unjust. If this belief becomes
widespread, people may lose respect for the law and may even disobey it.
However, in democratic societies, the law itself provides ways to amend® or
abolish these unjust laws.

There have been and will continue to be different definitions of law.
Aristotle® saw law as a rule of conduct. Plato® believed that law was a
form of social control. Cicero® contended that law was the agreement of reason
and nature, the distinction between the just and the unjust. The British jurist
Sir William Blackstone® descried law as “a rule of civil conduct prescribed by
the supreme power in a state, commanding what is right, and prohibiting
what is wrong.©” In America, the eminent jurist Oliver Wendell Holmes,
Jr.@, contended that law was a set of rules that allowed one to predict how a

court would resolve a particular dispute: “ The prophecies of what the courts

“Amend: 8 IFE”. Amendment & iF %,

“TEHEZME” (Arnstotle, ZAJCHT 384—AT 332), BWARKNBREER., £4 (K

BEY, (BE%E) . (HARH) %.

@ “HIRLE” (Plato, AJCH] 42787 347), HRBE XK, WAFBAIE (Socrates,
W) 469—H5 399), XRTVELZENEM, FAH (BEE). (BB E). (85)
%,

@ ‘“PHEF” (Marcus Tullius Cicero, /ATGRT 106—H8I 43), HF SR RMA LM ER
BEX. TEEEAR GHRE). GEBR). Go%i), ARABE T, HCRI1E
FEEERAWE, EERENR B AREEY,

® “BR-NERFEABR" (1723—1780), HEXRHEARNFTEALH (EEEHW)
( Analysis of the Laws of England, 1754), ( K EBZEH BN EZE) (The Great Charter and
Charter of Forest, 1759) LIRBE I E XK (EEEBX) ( Commentaries on the Laws of
England, 1765—1769,), UIEF i “ Blackstone” BN T “iEik” WL,

‘UEEEAEF¥FAXAHERERR Y. T ERENIRENTRTIEN,
S MERNE, BIMEE .

@ “BFIH-BEK-BEIE” (Oliver Wendell Holmes, 1841—1935), 1902 4E TR £ - &

BRLAERUAREBRREARES, HF 1924, HAHZAEEHE (FE%)

(The Common Law, 1881), EZ R (B ZHE) ( The Path of the Law, 1897), &3

F 1897 1 (M BB L) (Harvard Law Review) & E. BMNHN “LAENX

HE” RBEMY “RETERNRT 2,

® e



Lesson 1 What is Law

will do in fact, and nothing more pretentious, are what I mean by law.®”

Although these definitions vary in their particulars, all are based on the
following general observation: law consists of enforceable rules governing rela-
tionships among individuals and between individuals and their society . This very
broad definition of law implies the following®
1. To have law, there must be established rules, such as constitutions, statut-
es, administrative agency regulations, and judicial decisions® .

2. These rules must be capable of enforcement; that is, law and order must
prevail with resolution in a judicial system®.
3. The rules must establish approved conduct by which individuals deal with

each other and participate in society® .

Supplementary Reading

Definition of Law (X T B HIHEE)

Pound’ s definition: “Some twenty years ago I pointed out two ideas run-
ning through definitions of law: one an imperative idea, an idea of a rule laid
down by the lawmaking organ of a politically organized society, deriving its
force from the authority of the sovereign; and the other a rational or ethical
idea, an idea of a rule of right and justice deriving its authority from its intrin-
sic reasonableness or conformity to ideals of right and merely recognized, not

made, by the sovereign.” (Roscoe Pound, “More About the Nature of Law,”

O “EXE, ANHOBRFEFEA B BER-BBHI KSR R AN X B L5
W RRAE RSB, N TFERAFTLENTLENENY, W
HAHMERWHRRA, ERERFTENHE "

QO “REILEXEENEENTINZLAERAR, KA, FAOXEXTERHE X
HEBYETEHX-FRWHABZ L. 0. REHARIASIAURASASH
SZEXRFRQBREEMUAHRE, IMHEFTHRELENEXLETHEL."

@ () BEHERSHASERCHRL, SmEs. HEn 8. FEHEME

VR R BAFE"

@ " (Q2) XEAMLARTRBARITN, BEFZ, BEMGIE—RERER R LH8E
L2 R R A

® () XEMMLAHEHE - LPNTHTRELN, PATRESHALERS S5t
=158
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in Legal Essays in Tribute to Orrin Kip McMurrary at 513, 515 (1935). %
Hi%l- PE7E (Roscoe Pound, 1870—1964), XEEFL ¥ K, EEHILS
BRI AR EZRER, BEXTENE XL, one an imperative idea:
— Mg I MERIME s and the other a rational or cthical idea: — Ff B8 8§

Posner’ s definition: “It will help to distinguish three senses of the word
“law.’ The first is law as a distinctive social institution; that is the sense in-
voked when we ask whether primitive law is really law. The second is law as a
collection of sets of propositions—the sets we refer to as antitrust law, the law
of torts, the Statutes of Frauds, and so on. The third is law as a source of
rights, duties, and powers, as in the sentence ‘The law forbids the murdering
heir to inherit.”” (Richard Posncr, The Problems of Jurisprudence 220—21
(1990) . FRAEME PN EZF ¥ REF T EFREEFH AN
A CEBRMAT M) (Economic Analysis of Law) . {3k ¥ % a) 50)
( The Problems of Jurisprudence) % EAEWF,)

Functions of Law (X F#IIfE)

(1) Maintaining Social Control While Facilitating Social Life ({£+§
HE I [ B B 4L £ 4 9% ) . Perhaps the most important function of
law is maintaining social control by enforcing a set of accepted behavioral
norms. By spelling out in advance a set of rules and the penalties (or sanc-
tions) (T ELHIER) that will be imposed for breaking those rules, the law
allows for a needed level of predictability among individuals. In turn, this set
of rules make social life easier by providing people with expectations about how
others will behave in a given situation. For example, when vou take your car
onto the road, you need to know that, like vou, every other driver will be driv-
ing on the right side of the road. The law grants you this necessary expectation
by establishing both this rule and the threat that those who disobey it will be
punished. Such legal guidelines foster the kind of cooperation that is necessary
to build and run a society . .

Law, of course, is not the only force maintaining social control: Morals

(JBTE), ethics ({£F), culture, tradition, habit, manners, and even fash-
4



Lesson 1 What is Law

ion determine how individuals behave in particular situations. To a large ex-
tent, these non-legal determinants of social behavior contribute to making soci-
ety work. Nonetheless, helping to maintain social control is perhaps the prima-
ry function of law.

(2) Protecting the Public Order ({£#'/A3LFLF ). On the most ap-
parent level, the law maintains public order by punishing those who deviate
from accepted norms. The criminal justice system, which includes the police,
judges, and jails, exists to enforce a system of order upon all of society’ s
members. Criminal laws operate to punish those who actually commit crimes
(298 ) and to discourage others from committing illegal acts by promising
criminal penalties.

(3) Resolving Disputes (fi#J 2| %}). Our behavior is often governed
by customs, ethics, and traditions. However, one group’s idea of acceptable
behavior may give rise to conflict with another group that adheres to a different
set of ethical or cultural norms. For example, members of a community located
near a river may find it acceptable to dispose of garbage by tossing it inlo the
water. Environmentalists (355847 £ X &), on the other hand, would find
this behavior objectionable. The law functions to resolve this dispute both by
enacting statutes to establish environmental regulations and by permitting envir-
onmentalists to sue the community in court.

(4) Protecting the Status Quo (f£#7FL4X) . Another important func-
tion of the law is to protect the status quo—rthat is, the existing state of affairs
at a given time. The structure of our legal system—that is, its rules and proce-
dures will outlive all of the lawyers, judges, and litigants who currently operate
within it. The durability of the law thus fosters a sense of order by permitting
people to predict how certain things will run both during their lifetimes and be-
yond .

(5) Facilitating Orderly Change ({€ A B F #H254L). As in na-
ture, change is an inevitable and worderful aspect of social life. People are
born and die, businesses are created and go out of business (/2 @] )37 5K
T-), and human relationships begin and end. The law permits change to occur

5



H1IR LHES

while ensuring that it is a rational and minimally disruptive process.

Questions on the text:

1. What is law?
2. What are the functions of law?
3. What is Pound’ s definition of law?



Lesson 2 Classification of Law

Lex posterior derogat priori. (A later law overrules an earlier one . )

®iZ: REHEMRTENE,

Text

Law can be divided into two main branches: (1) private law and (2)
public law®. Private law deals with the rights and obligations people have in
their relations with one another. Public law concerns the rights and obligations
people have as members of society and as citizens. Both private law and public
law can be subdivided into several branches. However, the various branches of
public and private law are closely related, and in many cases they overlap.

Private law is also called civil law®. It determines a person’ s legal rights
and obligations in many kinds of activities that involve other people. Such ac-
tivities include everything from borrowing or lending money to buying a home or
signing a job contract.

The great majority of lawyers and judges spend most of their time dealing
with private-law matters. Lawyers handle most of these matters out of court.
But numerous situations arise in which a judge or jury must decide if a
person’s private-law rights have been violated. More than 10 million such cas-
es are filed in United States courts each year. These cases are called lawsuits

or civil suits.

© “FE: private law; A3 public law 7. FOERFEI/REE (Ulpianus) HE/ R
DANANEERE, “CERSERARAEXNERE", “REREMAMEE XH®
@"0

@ “civil law B
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Private law can be divided into six major branches according to the kinds
of legal rights and obligations involved. These branches are (1) contract and
commercial law, (2) tort law, (3) property law, (4) inheritance law, (5)
family law, and (6) corporation law®. The dividing line between the various
branches is not always clear, however. For example, many cases of property
law also involve contract law.

Contract and commercial law deals with the rights and obligations of peo-
ple who make contracts. A contract is an agreement between two or more per-
sons that can bé enforced by law. A wide variety of business activities depend
on the use of contracts. A business firm makes contracts both with other firms,
such as suppliers and transporters®, and with private persons, such as custom-
ers and employees.

Tort law. A tort is a wrong or injury that a person suffers because of
someone else’s action. The action may cause bodily harm; damage a person’s
property, business, or reputation; or make unauthorized use of a person’ s
property . The victim may sue the person or persons responsible. Tort law deals
with the rights and obligations of the persens involved in such cases. Many torts
are unintentional, such as damages in traffic accidents. But if a tort is deliber-
ate and involves serious harm, it may be treated as a crime .

Property law governs the ownership and use of property. Property may be
real, such as land and buildings, or personal, such as an automobile and
clothing. The law ensures a person’ s right to own property. However, the
owner must use the property lawfully. People also have the right to sell or lease
their property and to buy or rent the property of others. Property law determines
a person’s rights and obligations involved in such dealings.

Inheritance law, or succession law®, concerns the transfer of property up-

on the death of the owner. Nearly every country has basic inheritance laws,

O "BEFUFEHIAMBIVRKE: AR S/ BRATNE; Uik, sRE,;
FEERURAAE,”

@  “suppliers and transporters Lt ¥ B MIZ B .~

®  “inheritance law 04 succession law 4§ & H: . "



Lesson 2 Classification of Law

which list the relatives or other persons who have first rights of inheritance. But
in most Western nations, people may will their property to persons other than
those specified by law. In such cases, inheritance law also sets the rules for
the making of wills.

Family law determines the legal rights and obligations of husbands and
wives and of parents and children. It covers such matters as marriage, divorce,
adoption, and child support.

Corporation law governs the formation and operation of business corpora-
tions. It deals mainly with the powers and obligations of management and the
rights of stockholders®. Corporation law is often classed together with contract
and commercial law as business law.

Public law involves government directly. It defines a powastt™s nghts and
obligations in relation to government. Public law also dedXibies ithe vanoys di-
visions of government and their powers.

Public law can be divided into four branches@: ( I-)"«:rimir'ra.l law, (2)
constitutional law, (3) administrative law, and (4) inté¥national law. In many
cases, the branches of public law, like those of private lawswoyerlap. For ex-
ample, a violation of administrative law may also be a violation of criminal law.

Criminal law deals with crimes—that is, actions considered harmful to so-
ciety . Crimes range in seriousness from disorderly conduct to murder. Criminal
law defines these offenses and sets the rules for the arrest, the possible trial,
and the punishment of offenders. Some crimes are also classed as torts because
the victim may sue for damages under private law.

In the majority of countries, the central government makes most of the
criminal laws. In the United States, each state, as well as the federal govern-
ment, has its own set of criminal laws. However, the criminal laws of each
state must protect the rights and freedoms guaranteed by federal constitutional

law.

® “stockholder B %"
QO “AEFAEPXNATITRKE: FE. B8, FREUERERRE.”



