BV ST FITESN law outlines

mziﬁ%d%

[(E]£FwX -L-HEQR /2

(Steven L. Emanuel)

FOfE H AR i
CITIC PUBLISHING HOUSE




REARZIERERIDR

Ay ElEHX L PRAR /B
) -

(Steven L. Emanuel)

Evidence

BOEH W

CITIC PUBLISHING HOUSE



EHBERRE (CIP) BB

EEE (FRAREENERNRY) / (F) FRMRE —RgE. —IJb3. PEHEME, 2003.11
FLEL: Evidence
ISBN 7-80073-980-5

[ DA WM. iEE-HE-2E-EX N.D971.25
 E R A B B CIPHEEZ F (2003 ) 550891385

Copyright © 2001 by Aspen Law & Business

This volume of Evidence, by Steven L. Emanuel, is an English Reprint Edition meant solely for publication in the country of China, published and

sold by CITIC PUBLISHING HOUSE, by permission of ASPEN PUBLISHERS, INC., New York, New York, U.S.A., the owner of all rights to

publish and sell same.

2 dy 45 tH R AL 5 Aspen Publishers, Inc. & YRR, REHIEE BEIFT, ABMEARLABUEMFRERHEDE.

WER %

ZHENGJUFA

* K: [R]1£¥x-L-HFE4KR

WMIERRB: K F

H R & PEHRE GRTSRRRAEED AR TERAZAAKE MBS 100600)
2 9% & PEBRSRITARAR

B o&: BMTKAENR) »

F  #: 880mmx 1230mm /16 B 3. 47.25 FOM: 945 TF l
M &: 20035F12A%1K B &: 200312 S 1KEDR] 1|
TALE % 01-2003-2465

£  B: ISBN 7-80073-980-5/D - 131

4 115.000T |

A - @BR

ABARRE, wART, MA. KK, SAFATAXER, RIFAK: 010-85322521 |
E-mail:sales@citicpub.com 010-85322522




ra e i e e Wi

— TR

MAMAASEHAFTHARELZF ZBRHAAT - IMFHERAR—— " EREELER, #l S5
WAA MBS, WA A RERERL, HFLASHARRRS. At REHDRBHER
H—PWERGETHNE, ERIBIUBSTHRESR. BERAUIRXTHESAEMWEN, BAHRS
RERESENATFH Y, TREATEHRERMBAMEELLER. BREFEL—H, XERLAREL
BEMNERHORALBRBRMRY . SEZBS5MRERAREENEM R, PEEREHBRHXERE
LEREEM AIEERATX— R

HEWREAE20014E1 A28 TR (ATINRBE¥RAB X TERIBFERENE TER) higt.
“RERNZF LA E LGN, FRHFEUERAFERIESIMERTARNE LiREE, X
BEHEEARSBMEDEAR, FEEAREL L, URNENREMAWTOERENER ., BREEL, BEE
EFF—%, hE=FR, MEBFEBRXIFFREEN%-10%, EARSHEERIIMBEHRRHFRER. €
W, WTRSTEAHREAESTATIMEEM . PICRR, BRI, 7

BIHMEHERR, REECEFRRE, 2INELRLERNBRIIB¥ELR, j(ﬂ_&ﬁﬂﬁﬁ‘lﬁﬂ#
BABAYFZ R

HRREER¥HFTFRRNER, PEHFEMSIERRARAIE, MEERERNEKTY, NERA
F, KHBESIHGI BEERNIMNREREM, DERERPERRTHSEHOERME, LHEAKE
LAKGREERNEREARRERHE, ARBRERAASHE, EHRLEERESFNEN.

WK R E AR AL B #E 80 B 2 E ASPEN H AR 7] ARt 2 B B2 Be i Al 9 T M B8 R R RREH ¥
SEH, EEVHEELRRNANEHE, HPAZERFANBRRELFLRER, HERTFREBEN
AR, ¥R ANRE, HEIEMELSFRNIAT., EEERFAE. SRk, A8, 850k,
k. Wik, IESESEESRER], URFESHERLENE T EERRINESESL,

WK | X E s aE:

FRAREHEME (Emanuel Law Outlines ) EEM# . HEBEEZRERER ZXANERREHN ¥
A, RRETHXERBRNRESEAS, EEYNZEGERENEER. HIFAE: ABEHE, &R
ABRH, ARG, ENSPHEEURETNEELEHE TUEUITHNEIDERATE, BERIRSA
B2, ke, BERORITTHRHEXERAREN ., M5 ZERRHRZSEBLGSHT, ARFKES
FOXE A

RO 54 ( Examples and Explanations ) HEERENE . BREALERNEERIE, XENAEHEREN
o, ¥IT, WK TEFMER, 2 TEXERRTHRER, #E R, XRELHEEFIRS, £/
JURRERE BREERE, SR TERFHETAN, RABRERYSAMNFENXRERNES, FMREANN
RE&. ZABRABEREERERGIHNEN, A TREHFREGZENEIEIAE, MEBULERRR
mE R RS, BABLUREESIMNESER T EEMNERLBRNE, ERIED THREEEREN
Wi, BOEBMERA, ERAMKMEN, FREFEENFE—REHAEFHHER, SHU0EG, B2 —
R=, RiEEZH. ZABROCHRZAETXFS5EER. BHFE, FHTHESICI.

ROUIBB AT (Casebook Series ) B T EEHE¥HKMERRE, BR¥IXEEENAREES, £




EELZMWGH. BEEREFNEYRETERAREEMN, EERELFMAAPREGRENFE. FAHF
RN EERS, HPRERAAEEHLENL, THRRBOANELRS, SEFEL. HENEE,
fEH AR MG, AUERERELBRAE S, MEEZEBOERNERFERAKNGIE, $FHElor
A BSCEFMETOR, WEAARSERERRERRRGNIEERL, FAESERATSRN¥EISE
HF. XEABRSERT EEERFHE URABE A ENRER, DERABENEZENE, RABTBIIE
KBS T, ERE ARSI SSITE. IRBEREEAFNETHREERRMA, W HEHEBESRH
RH, FENPLEARORITHARELSE, WESFERFRSES., RSO NBRABKES, FEF
%o BB REHIBRBEHORFAMBEIILSE, RETDFEBITKOBE, MR ROIETFRR
BAR, FEEH SRR REL . ANBEERENBUTFHR, TEHEMER,

RHI%E ( Casenote Legal Briefs ) ZXERL=THFRGHNEREMNEEMEY . HHFHELHER
FARREA H RO ERER IR, ZABANARBEE, KBEN, SWRE, ETHERNEY.
RENE, REEIMESHIA,

Btz At , EHBEEREENHR RS REXBERERIIFERERFEMNENE,

EEFRUAARAREEMBEEME, BERENIRE, BENRKETTN NG ERRER
AT B RRE, DURBRERHT R RARE ; RENERBERERS T XERERENEE, RAKEY
ROB¥E, BR¥ENEBRBLE, REHNABERFENRRES.

MHE L&, RENEREREZMZRMEERANER, RENRERRAE. GE¥8FE, 5
ESMEFHR B ERRELREHR, EERFEEMTARRFBKEE ML, REES ERAERHY
HE, THEOIEFREITEEN BB, ERFEENQFHWMLEREN T EOMEAE., BXE
R F A AR R A BRENR, REKE LR TAEEES R RREIMNRE RS,
FRBRA, BKAME, BAFBEHWLWAKT, EFREEREEELRITFTES, BINRERINPEES
BRI, RARCRIELEES

TEEHRE, FHRREREZEMN, FAREA MR FHhefRklk, RIAEREERSEE

—WERMEIE, LEFEPAH, “BULEEEIER" RRIRBEXFARSULHER, RITEEZRER
DBEEEST

AR,




e P g e

About Aspen Law & Business
Legal Education Division

Aspen Law & Business is proud to welcome Emanuel Publishing
Corporation’s highly successful study aids to its list of law school pub-
lications. As part of the Aspen family, Steve and Lazar Emanuel will
continue their work on these popular titles, widely purchased by stu-
dents for more than a quarter century. With the addition of the Emanuel
titles, Aspen now offers the most comprehensive selection of outstand-
ing publications for the discerning law student.

ASPEN LAW & BUSINESS
A Division of Aspen Publishers, Inc.
A Wolters Kluwer Company
www.aspenpublishers.com




Dedication

In memory of my father-in-law
Herman Mandel




Abbreviations Used in Text

FRE — Federal Rules of Evidence

Graham — Michael Graham, Federal Practice and Procedure, Interim Edition
(1992)

G&N — Green and Neeson, Problems, Cases and Materials on Evidence (2d ed. 1994)
Imwinkelried — Edward Imwinkelried, Evidentiary Foundations (2d ed. 1989)

L&S — Lempert & Saltzburg, A Modern Approach to Evidence (2d ed. 1983)

Lilly — Graham Lilly, An Introduction to the Law of Evidence (2d ed. 1987)

McC — Strong et. al, McCormick on Evidence (4th ed. 1992)

M&K — Mueller & Kirkpatrick, Evidence (1st ed. 1995) (textbook)

M&K Csbk — Mueller & Kirkpatrick, Evidence Under the Rules (4th Ed. 2000) (case-
book)

S&R — Saltzburg and Redden, Federal Rules of Evidence Manual (4th ed. 1986)
W&P — Waltz & Park, Cases and Materials on Evidence (8th ed. 1995)

W,M,A&B — Weinstein, Mansfield, Adams & Berger, Cases and Materials on Evidence
(8th ed. 1988, with 1996 supplement)

W&B — Weinstein & Berger, Weinstein’s Evidence (1986, with 1995 Supp.)

W&G — Wright & Graham, Federal Practice and Procedure (1st ed. 1978 with
1995 Supp.)

ACKNOWLEDGMENTS

The diagrams on pages 175, 179, 180 and 181 of Emanuel on Evidence
and the chart on page 560 were adapted in part from Lempert and
Saltzburg, A Modern Approach to Evidence. Permission by West Pub-
lishing Co. to adapt them is gratefully acknowledged.




XXXix

Preface

Thanks for buying this book.
Here are some of its special features:

# “Casebook Correlation Chart” — This chart, located just after this Preface, correlates each

section of our Outline with the pages covering the same topic in the four leading Evidence
casebooks.

W ‘“Capsule Summary” — This is an 80-page summary of the key concepts of the law of Evi-
dence, specially designed for use in the last week or so before your final exam.

B “QuizYourself” — Either at the end of the chapter, or after major sections of a chapter, we
give you short-answer questions so that you can exercise your analytical muscles. There are
about 130 of these questions. They are for the most part selected and adapted from Law in a
Flash on Evidence, which contains 532 flash cards. (We publish the Law in a Flash series.)

B “Exam Tips” — These alert you to what issues repeatedly pop up on real-life Evidence
exams, and what factual patterns are commonly used to test those issues. We created these
Tips by looking at literally hundreds of multiple-choice and essay questions asked by law pro-

fessors and bar examiners. You’d be surprised at how predictable the issues and fact-patterns
chosen by profs really are!

I intend for you to use this book both throughout the semester and for exam preparation. Here are
some suggestions about how to use it:!

1. During the semester, use the book in preparing each night for the next day’s class. To do this, first
read your casebook. Then, use the Casebook Correlation Chart to get an idea of what part of the
outline to read. Reading the outline will give you a sense of how the particular cases you've just
read in your casebook fit into the overall structure of the subject. You may want to use a yellow
highlighter to mark key portions of the Emanuel.

2. If you make your own outline for the course, use the Emanuel to give you a structure, and to sup-
ply black letter principles. You may want to rely especially on the Capsule Summary for this pur-
pose. You are hereby authorized to copy small portions of the Emanuel into your own outline,

provided that your outline will be used only by you or your study group, and provided that you are
the owner of the Emanuel.

3. When you first start studying for exams, read the Capsule Summary to get an overview. This will
probably take you about one day.

Either during exam study or earlier in the semester, do some or all of the Quiz Yourself short-
answer questions. You can find these quickly by looking for Quiz Yourself entries in the Table of
Contents. When you do these questions: (1) record your short “answer” on the small blank line

1. The suggestions below relate only to this book. I don’t talk about taking or reviewing class notes, using
hornbooks or other study aids, joining a study group, or anything else. This doesn’t mean I don’t think these

other steps are important — it’s just that in this Preface I've chosen to focus on how I think you can use this out-
line.
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provided after the question, but also: (2) try to write out a “mini essay” on a separate piece of
paper. Remember that the only way to get good at writing essays is to write essays.

5. Three or four days before the exam, review the Exam Tips that appear at the end of each chapter.
You may want to combine this step with step 4, so that you use the Tips to help you spot the issues

in the short-answer questions. You’ll also probably want to follow up from many of the Tips to the
main outline’s discussion of the topic.

6. The night before the exam: (1) do some Quiz Yourself questions, just to get your thinking and writ-
ing juices flowing; and (2) re-scan the Exam Tips (spending about 2-3 hours).

This edition was prepared with the assistance of Helene Schonbrun, J.D., whose excellent work I very
much appreciate. I'm also very pleased that Emanuel Publishing Corp. is now part of the Aspen Law

& Business family; in my opinion, Aspen is the most outstanding publisher of materials for law stu-
dents and practicing lawyers.

Good luck in your Evidence course. If you’d like any other publication of Aspen Law & Business, you
can find it at your bookstore or at www.aspenpublishers.com.

Steve Emanuel

Larchmont NY
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CAPSULE SUMMARY

This Capsule Summary is intended for review at the end of the semes-
ter. Reading it is not a substitute for mastering the material in the main
outline. Numbers in brackets refer to the pages in the main outline
where the topic is discussed.

CHAPTER 1

BASIC CONCEPTS

1. KINDS OF EVIDENCE

A. Direct versus circumstantial [12]

1.

Direct evidence: Direct evidence is evidence which, if believed, automatically resolves

the issue. (Example: W says, “I saw D strangle V.” This is direct evidence on whether D
strangled V.)

Circumstantial: Circumstantial evidence is evidence which, even if believed, does not
resolve the issue unless additional reasoning is used. (Example: W says, “I saw D run-
ning from the place where V’s body was found, and I found a stocking in D’s pocket.”
This is only circumstantial evidence of whether D strangled V.)

Probative value: The probative value of direct evidence is not necessarily higher than
circumstantial evidence, but it will sometimes be more readily admitted by the judge.

B. Testimonial versus real and demonstrative: [458]

1.

Testimonial: Testimonial evidence arises when W makes assertions in court. The fact-
finder must rely on W’s interpretation of W’s sensory data, W’s memory, etc.

Real and demonstrative: Real evidence is a thing involved in the underlying event
(e.g., a weapon, document, or other tangible item). Demonstrative evidence is a tangible
item that illustrates some material proposition (e.g., a map, chart, summary). The fact-
finder may interpret either real or demonstrative evidence by use of its own senses, with-
out intervening sensing and interpreting by a witness.

II. CONDITIONS FOR ADMITTING EVIDENCE
A. Relevant: Only relevant evidence may be admitted. (FRE 402) [11-18]

1.

2.

Definition: Evidence is “relevant” if it has “any tendency to make the existence of [a

material] fact . . . more probable or less probable than it would be without the evidence.”
(FRE 401)

a. “Brick is not wall”’: The piece of evidence need not make a material fact more
probable than not; it must merely increase the probability (even by a small amount)
that the material fact is so. “A brick is not a wall,” and the piece of evidence merely
has to be one brick in the wall establishing a particular fact.

Exclusion: Even relevant evidence may be excluded if its probative value is substan-
tially outweighed by the danger of: (1) unfair prejudice; (2) confusion of the issues; (3)

C
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C-2 BASIC CONCEPTS

misleading of the jury; or (4) considerations of undue delay, waste of time, or needless pre-
sentation of cumulative evidence. (FRE 403)

B. Offering testimonial evidence
1. Lay (i.e., non-expert) witness:
a. W must take an oath, i.e., solemnly promise to testify truthfully. (FRE 603)
b. W must testify from personal knowledge. (FRE 602)

o ¢. W must preferably state facts rather than opinions. At common law this rule is sometimes

stated as a firm requirement (although often loosely enforced). Under FRE 701, W may

. give an opinion if it is: (1) rationally based on his own perceptions; (2) helpful to the fact-
finder; and (3) not based on scientific, technical or other specialized knowledge.

d. Atcommon law, W must be competent, and many groups of witnesses are deemed not to

be (e.g., atheists, felons, interested parties). Under Federal Rules (and by statute in most

states), nearly everyone with first-hand knowledge is competent. See, e.g., FRE 601:
i everyone is competent (except for judges and jurors, made incompetent by Rules 605 and

606 respectively). (But the federal court must generally honor a state rule of competency
in diversity cases.)

2. Experts: The same rules apply to experts as to lay witnesses, except:
a. The expert may give an opinion if:

[ the opinion relates to “scientific, technical or other specialized knowledge’;

meEcCcwe >0

(J the opinion will assist the trier to “understand the evidence or determine a fact in
issue”; and

O the testimony is based on sufficient facts or data and is the product of “reliable princi-

ples and methods,” and W has applied those principles and methods reliably to the
facts of the case.

FRE 702.

S

U
M
M
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b. The expert’s opinion need not be based on his personal knowledge — it may be based on
information supplied by others. At common law, this is usually done by the hypothetical
question. Under Federal Rules, it may be done either by the hypothetical or by out-of- |
court statements made to the expert (even inadmissible evidence); FRE 703. Under FRE

705, facts relied on by the expert need not be disclosed except under cross-examination or
as required by court.

Qualification: The expert may be qualified by reason of “knowledge, skill, experience,
training, or otherwise” (FRE 702), so formal academic training is not necessary.

Ultimate issues: At common law, opinions on “ultimate” issues are usually barred. But

under FRE 704, even such opinions are allowed (except when they relate to the mental state
of a criminal defendant).

C. Offering real and demonstrative evidence: See p. 58 of this Capsule Summary.
D. Making and responding to objections: [4-6]
1. Making objections:




