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UNIT 1
Applicable Law

Text
[ HOUSE OF LORDS]
COMPAGNIE D’ARMEMENT MARITIME S.A. . APPELLANTS
AND
COMPAGNIE TUNISIENNE DE NAVIGATION S.A.. RESPONDENTS
[on appeal from COMPAGNIE TUNISIENNE DE NAVIGATION S.A.v.
COMPAGNIE D’PARMEMENT MARITIME S.A. ]
1970 April 30; May 4, S, 6;  Lord Reid, Lord Morris of Borth-y-Gest,
July 14 Viscount Dilhorne, Lord Wilberforce and Lord Diplock

-

Background and Facts

In 1967 a Tunisian company called Compagnie Tunisienne de
Navigation, S.A., wanted to transport crude oil from La Skhirra to
Bizerta, which are two ports in Tunisia. They agreed with a French
company of ship owners — Compagnie d’Armement Maritime, S.A.— to
transport these quantities of oil. The agreement was negotiated by brokers
in Paris called Paris-Maritime, S.A. The brokers had an English director,
Mr. Reed. He produced for signature a printed form. It was a form for a
tanker voyage charterparty printed in the English language with all the
English terms in it. It was unfortunately the wrong form to choose. There
was a choice of law clause, Clause 13, which provided: “This Contract
shall be governed by the laws of the Flag of the Vessel carrying the
goods. . .” Moreover, there was an arbitration clause, Clause 18, which
provided: “Any dispute arising during execution of this Charter Party shall
be settled in London, Owners and Charterers each appointing an
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Arbitrator-Merchant or Broker-and the two thus chosen, if they cannot
agree, shall nominate an Umpire-Merchant or Broker-whose decision shall
be final. Should one of the parties neglect or refuse to appoint an
Arbitrator within twenty-one days after receipt of request from the other
party, the single Arbitrator appointed shall have the right to decide alone,
and his decision shall be binding on both parties. For the purpose of
enforcing awards this agreement shall be made a Rule of Court. ” Much of
the clauses was inapplicable to this contract. Disputes arose after six
shipments and Compagnie Tunisienne de Navigation, S.A. claimed
damages.

Arbitrators were duly appointed and the first question which arose
was as to the proper law of the contract. On this London Court of
Arbitration made an interim award in favor of COMPAGNIE
D’ARMEMENT MARITIME, S.A., adjudging that the proper law of
the contract was French law. COMPAGNIE TUNISIENNE DE
NAVIGATION, S.A. then appealed to the High Court. The Queen’s
Bench Division of the High Court affirmed the arbitration award.
COMPAGNIE TUNISIENNE DE NAVIGATION, S.A. again appealed
to the Court of Appeal. Lord Denning, M. R., overruled the decision of
the High Court and held that the proper law of the contract was English
law. In 1970, COMPAGNIE D’ARMEMENT MARITIME, S.A.
appealed against the judgment of the Court of Appeal to the House of
Lords, where final decision was given. The following is the opinion of
Lord Reid in the House of Lords.

Lord Reid

One of the printed clauses in the form deals with the proper law.
Clause 13 reads: “This contract shall be governed by the laws of the flag
of the vessel carrying the goods, except in the cases of average or general
average, when same to be settled according to the York-Antwerp Rules,
1950." This clause remains unaltered in the signed contract. The printed
form, being for a charterparty, had blanks at the beginning for the
insertion of the name of the ship owner’s tanker and its flag. These were
left blank. Clause 28 provides: “Shipments to be effected in tonnage
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owned, controlled or chartered by the Compagnie d'Armement Maritime
S.A. of 16000/25000 tons 10 per cent, more or less at owners’
option. ”

The first question is whether it is possible to give any meaning to
clause 13. The printed form, including clause 13, obviously contemplates
that there is to be one vessel and one flag and that the law of that flag shall
be the proper law. But under clause 28 there could be a variety of vessels
with a variety of flags. Which is to be selected as determining the proper
law? Even if one could hold that with regard to a dispute concerning a
particular voyage the law of the flag of the vessel making that voyage
should prevail, that would not provide for the dispute in this case which
does not relate to any particular voyage.

We do not know and cannot inquire as to why clause 13 was left
unaltered. We have to construe it as we find it. Normally where a clause
was drafted by the parties or their agents we can assume that they must
have intended it to mean something. But we cannot make that assumption
here. The broker, relying on the form having proved useful in the past,
may never even have read clause 13 and the strong probability is that the
parties, being faced with a form in a foreign language which they assumed,
or were assured by the broker, embodied their previous agreement, would
not scrutinize the printed matter. Indeed one can say with some confidence
that if any of them had scrutinized clause 13 he would have seen that it
required adaptation. But whether they read clause 13 or not, the parties
are bound by what they signed.

Even if it were relevant, it would be useless to ask in this case what
the parties in fact intended as to the proper law, because it is found as a
fact in the interim award that there was no discussion at any time of the law
by which the transaction was to be governed. But clause 13, like any other
provision in a contract, must be construed in light of the facts known to
both parties at the time when it was agreed. They knew that the appellants
owned a number of tankers flying the French flag and it is found in the
interim award that it was contemplated by both parties that vessels owned
by the appellants would be used “at least primarily” to perform the

contract.
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If the parties had contemplated that the appellants’ vessels would
always be used, except in some unforeseen circumstances, I would have
held that clause 13 could be held to mean that the contract was to be
governed by the law of the flag of those vessels, that is, the law of
France. But, in my opinion, this finding is too indefinite to justify such a
gloss. “Primarily” might mean “in the first instance” or it might mean
“in the majority of cases.” The parties must have known that many other
tanker not owned by the appellants would be available on this route, and
that, as the dates of shipment were to be determined by the respondents,
vessels other than those belonging to the appellants might well have to be
used. In my judgment, clause 13 must in the circumstances be regarded
as having failed in its purpose to determine the proper law of the contract.

If that is so, then we are no longer concerned with the parties’
intention. In the absence of any positive indication of intention in the
contract the law will determine the proper law by deciding with what
country or system of law the contract has the closest connection. Here
three countries are involved. The contract was negotiated and signed in
France and the freight was payable in Paris in French francs. The
contract was to be performed in Tunisia. The only connection with
England was that any dispute was to be settled by arbitration in London.
The contract is in the English language and in English form, but it was
not argued, in my view rightly, that any great importance should be
given to this. A

Until this case reached this House it appears to have been assumed
that France and Tunisia could be treated as one country or as having the
same system of law. It is stated in the interim award that: “The civil law
of Tunisia (which until 1956 was a French colony) is based on the Code
Napoleon” and that “neither side contended for any other system of law”
than French or English law. On that basis when one comes to weigh the
various factors which tell in favour of French or of English law being
regarded as the proper law, the fact that Tunisia was to be the place of
performance of the contract would be put in the scale for French law.
Then it is clear that the balance comes down heavily in favour of French
law. On the one hand, there are the place where the contract was
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negotiated and signed, the place of performance, the place where and
currency in which the freight was to be paid, and the place where the
parties resided and carried on business: on the other hand, there is only
the place where disputes were to be settled by arbitration. But I wish to
reserve my opinion as to how far in a case of this kind it is proper to
disregard the fact that two countries are separate and independent
countries, each with its own system of law, on the ground that those
countries are or have recently been closely associated, or that their systems
of law are very similar but both very different from English law.

The respondents do not deny that, if we are free to apply the general
rule that the proper law is the law of the place with which the contract is
most closely associated, then the proper law would be French law. Their
case is that that general rule does not apply when there is an arbitration
clause requiring disputes to be settled by arbitration in England. They
admit that such a clause does not prevent the parties from agreeing that
some other law shall be the proper law, but they maintain that if such an
agreement cannot be deduced from the terms of the contract, then the
arbitration clause is decisive as to the proper law and requires an English
court to hold that the proper law is the law of England.

Of course the fact that the parties have agreed that arbitration shall
take place in England is an important factor and in many cases it may be the
decisive factor. But it would, in my view, be highly anomalous if our law
required the mere fact that arbitration is to take place in England to be
decisive as to the proper law of the contract. For the reasons given by
others of your Lordships I agree that this is not the law of England.

I would therefore allow this appeal.

Decision
Appeal allowed, and the decision of the Court of Appeal is reversed.
The proper law of this contract is the law of France with which the contract

is most closely associated.

I . Comprehension Questions

1. What was the main dispute between the two parties?
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. What led to the dispute?
. Who claimed damages in this case?
. Why were Clause 13 and Clause 28 contradictory to each other?
Why should clause 13, according to Lord Reid, be regarded as having failed to
determine the proper law of the contract?
6. Under what circumstance will the law determine the proper law by deciding with
what country or system of law the contract has the closest connection?
7. On what basis did Lord Reid hold that French law could govern the contract?
8. Why did Lord Reid overrule the decision of the Court of Appeal?
9. Who won the case in the end?
10. Based on the background and facts, what would your decision be if you were a
judge in the House of Lords? Why? ‘

n AW N

I . Word Study

Part A Meanings, explanations and differences

1. award, ruling, judgment
These three words are synonyms, but there exist distinctions. Award can be the
form of a judgment a judge or jury gives the successful party in a lawsuit, or the
written determination of the court or an arbitrator or arbitrators on a matter
submitted to him or them; ruling may be related to a judge, an arbitrator, or an
authority; judgment is connected with the court.
award: decision which settles a dispute
e.g. The arbitrator’s award was set aside on appeal .
ruling: decision which is made by a judge or magistrate or arbitrator or some other
authority, etc.
e. g. The MPs disputed the Speaker’s ruling .

Any decision made by a judge during the course of litigation is called a
ruling .

Judgment: legal decision or official decision of a court
e. g.default judgment ; interlocutory judgment ; to enter Judgment for or against
the plaintiff

2. overrule, reverse
overrule: to annul, to make void. This word is frequently used to signify that a
case has been decided directly opposite to a former case; when this takes place, the
first decided case is said to be overruled as a precedent and cannot any longer be
considered as of binding authority. The term overrule also signifies that a majority
of the judges have decided against the opinion of the minority, in which case the
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latter are said to be everruled .
reverse: (an appellate court) to set aside the decision of a lower court because of an

error
e. g. The Appeal Court reversed the decision of the High Court .

relief, remedy

relief: remedy sought by a plaintiff in a legal action

remedy: the legal means to recover a right or to prevent or obtain redress for a
wrong

e. g. What is the legal remedy for injuries caused by defective products?

bind, bind over

Both of them can be used in legal context, but they are of different meanings.
bind: to tie or to attach (someone) so that he has to do something

e. g. The company is bound by its articles of association .

bind over: a) to make someone promise to behave well and not commit another
offence or to return to court at a later date to face charges

e.g. A person accused may be bound over to appear at a court having jurisdiction
of the of fence charged to answer ; or he may be bound over to be of good behaviour
or to keep the peace.

b) to order a defendant to be kept in custody while a criminal case is being

prepared

. finding, find (n.)

finding: a) thing that is discovered as the result of an (official) inquiry

e.g. The report’s main finding is that pensions are inadequate .

b) decision or verdict of a court or jury

e.g. the findings of a commission of enquiry

find: a) thing or person that is found, esp. sth/sb valuable or pleasing

e.g. Our new gardener was a marvelous find .

b) act of finding sth/sb

e.g. I made a great find in that second-hand bookshop yesterday .

examination, interrogation

Examination differs from interrogation in that examination can focus on anyone
that may know the facts of a case while interrogation mainly deals with the
suspect, the accused, etc.

examination: asking someone questions to find out facts, such as the questioning
of a prisoner or a witness

e. g. Cross-examination is the questioning of an opposing party’s witness about
matters brought up during direct examination .
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interrogation: severe questioning
e. g. The suspect confessed to the crime during his interrogation .
7. void, veidable
void: not legally valid or not having any legal effect
e.g. Void marriage is invalid from its beginning and is one of two types of
marriages that can be annulled .
- voidable: which can be made void
e. g. Voidable marriage is valid marriage that can be annulled if challenged ,
but that otherwise remains legitimate .
8. maintenance, alimony, palimony
Alimony is also called maintenance or spousal support. In a divorce or
separation, the money paid by one spouse to the other in order to fulfill the
financial obligation that comes with marriage. Historically, the word alimony
refers to monies paid to while spouses are separated. Where they are divorced,
the monies payable are technically referred to as maintenance . )
The support which either father or mother is bound to give to his or her children
is more usually referred to as maintenance .
Palimony is money which a court orders a man to pay regularly to a woman with
whom he has been living and from whom he has separated.
9. intern, held, apprehend
intern: to put (someone) in prison or in camp without trial (usually for political
reasons)
hold: to keep (someone) in custody
e.g. She was held for six days without being able to see her lawyer .
apprehend: to arrest
e.g. The burglar was apprehended at the scene of the crime.
10. prevail on sb to do sth, prevail against/ over sb/ sth
prevail on sb to do sth: persuade sb to do sth
e.g. At last he allowed himself to be prevailed upon .
prevail against/ over sb/ sth: fight successfully (against sbf sth); defeat
e.g. In case of contradiction between such agreement supplemented by the
- specific legal disclaimer and these provisions, the relevant agreement and the
specific legal disclaimer shall prevail .
11. adjudge, adjudicate
When used as a transitive verb meaning ’to declare officially or decide by law’,
the two words are of the same use.
e. g. He was adjudged| adjudicated to be bankrupt .



