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General Provisions of Civil and Commercial Law

REDERED

The Evolution of Commercial Law-

[EFeqinkcks

Commercial law has evolved from
the needs and practices of the mercantile
community; from opportunities to be
grasped and problems to be overcome. It
is these that have provided the impetus®
for new types of agreement, new con-
tract structures, new instruments of
trade. In some respects the launching of
each fresh device has been almost as
fraught with hazard as that of a long sea
voyage. When it comes to the test, will
the courts uphold the new instrument as
achieving its intended purposes or will
they strike it down, with the prospect of
inhibition or even ruination of a flourish-
ing market? It is a tribute to the good
sense® of the judges of old and their suc-
cessors that, for the most part, they re-
sponded to the challenge in a positive and
constructive way, through a relaxed ap-
proach to commercial contracts and a
recognition of the importance of uphold-
ing reasonable market practice. It is in
no small measure due to them that Lon-
don can now fairly claim to be the
world’s leading financial centre.
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It is a characteristic of human be-
haviour-some would say, of human folly-
that we learn primarily from our own ex-
periences, not from those of our prede-
cessors. The history of commercial law is
one of constant reinvention of the wheel.
Thus the Italians are credited with in-
venting the hill of exchange, though its
forerunner was in use in the ancient city
of Karkemish in the seventh century be-
fore Christ. English law takes credit for
invenang the floating charge@ in the lat-
ter part of the 1800s, yet Roman law
possessed a security not so very different

in the shape of the hypotheca .

This constant rediscovery of rules
and techniques developed by our ances-
tors reflects a point of some importance,
namely that commercial law evolves from
the usages of business, so that the level
of its influence and the degree of its sub-
tlety at any one time are a function of the
volume of economic activity and the
complexity of the practices that drive
commercial law. When a highly devel-
oped commercial community disappears,
its laws and learning disappear with it.
Such was the fate of the great Code of
Hammurabi (itself derived in no small
the
which, with the collapse of the Ham-

measure from Sumerian laws ),
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murabi dynasty, disappeared from view,
not to be rediscovered, except in frag-
ments and partial copies, until the lapse
of some 3,800 years. The sophistication
of modern commercial law is thus a func-
tion of the size and interdependence of
modern markets rather than of intellec-
tual progression. Commercial law is
about problem-solving, about fashioning
the contract structures and other legal
tools by which the legitimate needs of

the market can be met.

By comparison with continental Eu-
rope, England was slow to develop a cor-
pus of commercial law. It is true that we
had a medieval law merchant. But its
virtues lay primarily in the speed and in-
formality of its processes, and its relaxed
approach to evidence, rather than the
development of substantive rules. Eng-
lish merchants lacked the autonomy, and
organizational structure of their conti-
nental colleagues, with their powerful
guilds and their roercantile consuls. The
civil law, with its concepts of fairness
and good faith, might have exerted a
greater influence if the Church and the
Court of Admiralty, in which the civil-

ians® in Doctors’ Commons® practised
and which applied the civil law, had not

been curbed by the State and by the
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courts of common law, so that their ju-
risdiction was steadily eroded, indeed,
jurisdictional battles, and their periodic
resolution by the courts, seemed to have
almost as much significance as the devel-
opment of substantive commercial law.
This was true even in the 12 years of the
the

torate® by which we were governed in-

Commonwealth, when Protec-

troduced an Act preserving the jurisdic-
tion of the Court of Admiralty in matters
relating to freight and bills of lading and
other Admiralty matters and an Ordinance®
removing the court:’ s jurisdiction in actions
on bills of exchange and accounts between
merchants, whilst at the same time requir-
ing each of the three judges to give reasons

for his sentences.

Modern historians now discount
even the notion that the common law
courts applied and absorbed the law mer-
chant; rather, it is thought, did they re-
ceive evidence of commercial usage as
fact and apply it directly, instead of bor-
rowing from the law merchant. So we
must not allow ourselves to be too en-
slaved by the romance of the law mer-
chant. If the medieval lex mercatoria®
laid the foundations, it is the central
courts, particularly from the eighteenth
century onwards, that have fashioned
the body of principles and rules making
up modern English commercial law.
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A period of change

That an international lex mercatoria
developed owes little to English mer-
chants. Admiralty law drew heavily on
such continental compilations as the
Rolls of Oleron and the Consolato del
Mare, which were copied into the Black
Book of the Admiralty. In the evolution
of international trade law the driving!
force was the Italian mercantile commu-
nity, and it was from ltaly, and from in-
ternational transactions shaped by Italian
usage, that England, like the rest of Eu-
rope, drew the inspiration for its own in-
struments of commerce, such as the bill
of exchange and the bill of lading, and
the foundations for its law of marine in-

surance.

How, then, has English commer-
cial law attained its present eminence? |
believe that at hottom there are three
principal causes. The first is the huge
growth of entrepreneurial activity, in
which many factors, including the law,
have played a part. Commercial law de-
rives its nourishment from commercial
Without

would be no commercial law. London

transactions. trading there
has been an international trading centre
from Anglo-Saxcn times. The growth of

capitalism and the competition for do-
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mestic and international business have
led to a never-ending stream of new busi-
ness instruments and techniques and to
the evolution of specialist and sophisticat-
ed markets, each with its own communica-
tion system, its trading rules and its proce-
dures for clearance and settlement. London
has an international reputation for its highly
developed specialist markets in commodities,
short-term and long-term debt, equities, fi-
nancial derivatives, foreign exchange, and
transport and insurance services. These
markets, the contracts they generate and
the determination of the disputes that
arise from them, form the bedrock of
modern commercial law. London also
benefits from an accident of geography,
in that the country is happily located in a
time zone that bridges the gap between
New York and Tokyo.

The second cause is political and fi-
nancial stability. Commercial law cannot
flourish except in an environment which
is financially stable and in which there is
confidence in the organs of government

and in the judiciary.

The third and crucial factor is the
attitude of the legislature and the courts,
If entrepreneurial activity is to be under-

taken and to flourish, the legal system
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which accommodates it must be flexible
and responsive to rapid change. Pater-
nalism may give protection, but it stulti-
fies initiative and inhibits the risk-taking
and the receipt of profits which are es-
sential to the health of a market econo-
my. With the abandonment of mercan-
tilism and the grant of overseas state
trading monopolies, paternalism gave
way to private enterprise. It is a fact
that in the development of our legal
techniques -for the accommodation of
business transactions the legislature has,
rather remarkably, played almost no part
at all. A striking illustration of the non-
interventionist policies of the State is
that, except from some rather desultory
Bank Charter Act
1844, banking in the United Kingdom

was not regulated by any legislation

provisions in the

whatsoever until 1979. The whole sys-
tem of control worked on the basis of the

moral suasion exercised by the Governor

of the Bank of England.

Now, as we approach the next mil-
lennium, we find commercial practice in
a period of change unprecedented in its
pace and scale. Transferable documents,
heralded long ago as a breakthrough in
facilitating dealings in goods, securities

and money, have more recently been seen
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as a serious obstacle to progress as ex-
porters, banks, exchanges and clearing
systems found themselves engulfed by a
tidal wave of paper, with all the arten-
dant® risk, cost of issue and storage,
and delay and inconvenience of transmis-
sion. With the advent of new technology
securities are becoming dematerialised or
immobilised in depositary institutions;
negotiable instruments are giving way to
electronic funds transfers; physical cash
will soon be displaced by the electronic
purse; the paper-based bill of lading and
letter of credit may one day be consigned
to oblivion. Trading on the Internet is
already with us, creating buge business
opportunities but posing potentially enor-
mous problems for law and for regula-
tors. The increasingly abstract nature of
markets, in which a variety of complex
derivatives can be traded separately from
the underlying physical transactions, raises
in acute form the question how to distin-
guish trading and hedging® from gam-
bling® and speculation™ . The conversion

tradable

through securitisation brings in its train

of non-tradable into assets
a sharper conjunction of consumer and
commercial law than we have known in
the past as consumer receivables® be-
come transferred into special purpose ve-

hicles and unitised or given as security
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for public issues of notes and bonds. The
so-called globalization of the markets
brings new challenges. Who should con-
trol activities of a corporation incorporat-
ed in one country which are conducted in
another? Should we expect competition
between regulators of different countries

or a convergence of regulatory regimes?

Finally, both domestically and in-
ternationally commercial law is being
by

change. We have seen an almost world-

profoundly  influenced political
wide movement from planned economies
to mixed economies and from state con-
trol to privatisation, with important im-
plications for the security of transactions
and for the relative significance of public
and private rights. Within the next few
years we shall have monetary union in
Europe, with or without the early par-
ticipation of the United Kingdom, and
we will have to confront the legal and

political effects of the single currency.
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