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Unit 1

Text

The U.S. Legal Tradition
in Wes tern Legal Systems

Gary F. Bell

Because the United States are federation, Americans are usually well aware that the law may vary fram jurisdic-
tion to jurisdiction. Politically, it is certainly true to say that each independent jurisdiction has its own independent
legal system. However, in terms of legal traditions and legal methods, most of the world’s legal systems belong to one
of a few legal traditions. In the Western World, and in parts of the world that have been colonized or strongly influ-
enced by the West, - there are two main legal traditions or legal families the civil law and the common law. The
U.S. legal system belongs to the common law tradition (Louisiana excepted)..

This note will introduce you to the origins and development of the cammon law and the civil law and to the

main distinctions between these two systemns, especially in terms of legal methods.

1. Origins of the two legal traditions and their diffusion around the world

"

a) the common law

The common law tradition criginated in England. A new legal order was established as early as 1066 by the
Noman conquest, but the common law did not exist in 1066 . William the Congueror did not abolish the local cus-
toms and the local courts. Local courts: continued to apply local cusioms. There was no law cammon to the whole
kingdom . The King did however establish some royal courts at Westminster. Their jurisdiction was at first very limited
but eventually expanded to the point where the local courts fell into disuse. The decisions of the royal courts became
the law common to the whole kingdom, the common law. .

The cammon law has its source in previous court decisions. The main traditional seurce of the common law is
therefore not legislation but cases.This is so true that when the common law evolved int6 an unfair set of rigid and
formal procedural rules the King, - rather than legislate: to amend the law, created -a new court. When a subject
thought that a common law decision lead to .an unfair reésult he (and at the.time usually not she) would petition the
King . There were so many petitions that the King created the cotirt of Chancery which could grant a discretionary re-
lief “in equity” to correct the common law. The decisions of this court gave birth to a body of law called equity which
is also based on previous judicial dedisions.Both law:and equity are part of what is called the common law tradition.

The British Empire brought the commmon law to all continents. The common law was “received” in many coun-
tries but its reception has been most successful in: countries where the European settlers became a majority and im-
posed their law over indigenous populations . This is the case in Australia, English Canada, New Zealand and the U-
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nited States (except Louisiana where the civil law was in place before the United States gained jurisdiction. ) The
common law was also imposed on many other colonies but usually with some adaption to take into account the local
custams. In same cases, the United States imposed parts of the common law on newly entrusted territories (e. g. the
Philippines) . Still today in Africa and Asia, former British colonies continue to apply the commmon law. Today, India
is the most populous common law country.

Following the Second World War, the econamic hegemony of the United States also contributed to the expan-
sion of the common law. Contracts were drafted in common law terms and international arbitrators often applied com-
mon law principles.

A note about the common law in the United States . Because of the early independence of the United States,
the common law here has evolved separately from the common law of England and of other Commonwealth countries.
Commonwealth nations became independent only fairly recently, and even long after they were independent, scme
nations continued to allow appeals to the Judicial Committee of the Privy Council in London (some countries still al-
low such appeals) . This has had a unifying effect on the law of these countries and still today the courts of one coun-
try will consider the decisions of the courts of another Commonwealth country as very persuasive. By contrast, only
rarely, if ever, does a United States court determining a matter of domestic law invoke a decision of a foreign
ocountry’s courts. It is therefore even more striking that notwithstanding years of “legal separation” the law of this
country still has so much in conmmon with the law of other common law countries.

b) the civil law

The origins of the civil law go further back. They can be traced to the Twelve Tables of the Republic of Rame
(probably in the fifth century B.C. ) . In its origin, it is the law of the city of Rome, the law applied to a citizen (in
Latin, ctvis) of Rome as opposed to the law applied to a non-citizen. The expression “civil law”, in Latin us
civilis, literally means the law of the citizens of Rome.

After the fall of the Western Roman Empire (476 A.D. ), the so-called barbarians brought their law to Rome,
and although Roman law continued to apply to the Romans, the Gemmanic influence grew quickly and the law be-
came more and more a mixture of Germanic and Raman law. This would later be known as the wulgarized Roman
law. This law had very little'in common with the classic Roman law. Canon law, the law of the Catholic Church, was
the only Western legal system that kept intact many elements of the Roman law. However, in 529—534, the Eastern
Roman Emperor Justinian published the Corpus Iuris Ciulis, an articulation and reformulation of Roman law. The
Justinian Code and acoompanying compendia in force in Byzantium until and even after the fifteenth-century con-
quest by the Ottoman Turks.

At the end of the eleventh century, the University of Bologna started teaching Roman law, more specifically the
Corpus luris Ciuilis . This was at first a purely intellectual endeavor since Roman law was no longer the law any-
where in Western Europe. This marked the beginning of what would later be known as the resources of Roman law.
Soon other Western European universities followed the Bologna's lead and after a few centuries and for reasons too
complex to be considered here, the Roman law was received:almost everywhem in continental Europe. It became the
ius commune (the “common law”) of continental Furope: '

The Raman law actually “received” was in fact limited to what we call “private law” (property, torts, con-
tracts, etc. ). That is why civilian jurists refer to what we call private law simply as “the civil law” (persons, prop-
erty and obligations) .

Although most civil law countries now have a civil code, codification is in fact a fairly recent phenomenon. The
first French Civil Code dates: back only to 1804 and the first German Civil Code, to 1896 -(in force in 1900).
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The French and Germman Codes are the two main civil law models. Napoleon brought his Code wherever he and
his armies traveled. The French model has been influential in Latin countries both in Europe and in America (Cen-
tral and South America, Louisiana and Quebec). It has also influenced former European countries before the Soviet
occupation. German law has also been received by Japan.

2.Legal methods a comparison

You must understand that a civil-law legal method course would be completely different from a common-law le-
gal method course. It is important at the beginning of your legal career that you realize that law can take different
forms and play different roles in different societies and cultures. What you will be studying is not the law as it neces-
sarily has to be but the law as it is in the United States. Here are a few differences between the civil law and common
law.

First and foremost, in common law countries, cases are usually considered t be the primary source of law.
Your legal method class starts with the study of cases. In civil law countries, cases are simply not a source of
law—at least in theory.The reality might well be that legislation has become extremely relevant in common law
countries and that cases are becoming more and more relevant in civil law countries, but the attitudes of civilians
and cammon lawyers toward legislation and cases differ greatly. ‘

Civil law jurists will consider the civil code as an all encompassing document. They will interpret it generously
in order to allow it to reach its goal of regulating the whole private law. The code lends itself to this kind of interpre-
tation since its articles are usually drafted in very general and abstract tenns.

On the contrary in common law jurisdictions legislation tends to be considered as an exception to the case law.
The courts therefore have a tendency to interpret legislation more restrictively. In consequence both the courts and
the legislator tend to enunciate legal rules in very specific terms meant to resolve very specific problems. Generally,
cases and legislation will not tend to use abstract terms or to enunciate general principles.

Civil law students will read “ la doctrine ” more.than cases. The “doctrine” is the cumulated writings of law
professors on what the law is or should be. In civil law the “doctrine” is considered to be a source of law and a high-
ly respected one. You have to remember that the University, not the courts, reintroduced the civil law in Continental
Europe. It is therefore not surprising that law professors still have an important role in defining the law. Cammon law
professors generally do not enjoy a similar prestige within their own jurisdiction. Here the judges get most of the pres-
tige.

Legal education differs a lot from country to country but it is fair to say that American legal education is very o-
riginal and in many respects unique. The case method or Socratic method is peculiar to this country. It must be clear
to you by now that the “case” method could not have been thought of in a civil law country. In those countries (as in
the case in England) law is an undergraduate degree.Liegal education tends to be longer than in the United States.
‘The teaching style is magisterial the professor exposes the law to his or her sthidents, who take notes and do not

*

intervene in class.

Words end Express[dfﬁ?;

federation n. a league or union of states, groups or peoples arranged with a strong central authority
and no regional sovereignties, though the individual states, groups, or peoples may
+ retain rights of varying degrees . ;-



jurisdiction n.

common law
legislation =.
petition 7.
Cequity n.

Chancery n.
judicial  adj.
Privy Council .

civil law

canon law

vulgarize v.

magisterial - adj .

Westminster
Emperor Justinian
Justinian Code
Byzantiumn
Ottaman Turks
Ottoman Empire
Privy Council

authority to carry out justice and to interpret and apply laws; right to exercise legal
authority

the body of law derived from judicial decisions and opinions, rather than fram statutes
or constitutions; the body of law based on the English legal system, as distinct from a
civil-law system

the process of making or enacting a positive law in written form, according to some
type of formal procedure, by a branch of government constituted to perform this pro-
cess; the law so enacted; the whole body of enacted laws

a formal written request presented to the court or other governmental or official body;
some states use this term in place of complaint when referring to a lawsuit’s first plead-
ing )

faimess; impartiality; evenhanded dealing; the body of principles constituting what is
fair and right; the system of law or body of principles originating in the English Court

of Chancery and superceding the carmon and statute law

a court of equity. Also termed cowrt of chancery; chancery court

of, relating to, or by the court; in court; of or relating to a judgment

body of statesmen, politicians, etc., appointed by the sovereign formerly as advisers
on affairs of State, but now (in Britain) more as a personal honor for its members
the civil law of Rome. Also termed Roman Law ; one of the two prominent systems of
jurisprudence in the Westem World, originally administered in the Roman Empire and
still in effect in cmﬁpental Europe, Latin America, Scotland, and Louisiana; the law
dealing with private rights of citizens, rather than with crime

& body of Roman ecclesiastical jurisprudence that was compiled between the 12th and
14th centuries; a body of religious jurisprudence developed within a Christian church
or denomination ' ‘

to cause (a person, his manners, etc.) to become vulgar; spoil (sth.) by making it
o0 ordinary or well known; popularize

having or showing authority

Proper Names
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Notes

1.This passage is contributed by Professor Gary F. Bell of McGill University (Montreal, QC, Canada) to the
Legal Methods by Jane Ginsgurg who is the Justice of the U.S. Supreme Court.
2. William the Conqueror did not abolish the local customs and the local courts.
William wanted to be seen as the successor of the previous king and not as a conqueror.
3.The decisions of this court gave birth 1 a body of law called equity which is also based on previous judicial
decisions.

Today, in almost all common law countries, the same court exercises both the common law and the equity

jurisdictions. ’
4.The common law was “received” in many countries but its reception has been most successful in countries
where the European settlers became a majority and imposed their law over indigenous populations.

“Reception” refers to the process by which one political entity adopts the law of another.

5. Twelve Tables.

The earliest statute or code of Roman law, framed by a commission of ten men, B.C.450, upon the re-
tum of a commission of three who had been sent abroad to study foreign laws and institutions. The Twelve
Tables consisted partly of laws transcribed from the institutions of other nations, - partly of such as were al-
tered and accommodated to the manners of the Ramans, partly of new provisions, and mainly, perhaps, of
laws and usages under their ancient kings. They formed the whole later development of Roman jurisprudence.
They exist now only in fragmentary form. These laws were substantially codifi_cation, and not merely an incor-
poration, of the customary law of the peoplé.There were Greek elements in them, but still they were essen-
tially Roman.

6.In its origins, it is the law of the city of Rome, the law applied to a citizen of Rome as opposed to the law
applied to a non-citizen.

In the New Testament, St.Paul, because he was a citizen of Rome, was entitled to be tried according to
Roman law. In fact, according to the New Testament, Paul ‘was even entitled t be tried in Rome in front of
an imperial court. ;

7. Although most civil law: countries now have a civil code, codification is in fact a fairly recent phenomenon.

Scotland in many respects a civil law jurisdicion——does not have a civil code.

Exsroises of the Text

I . Answer the following questionsj according to the text.

1. How was cammon law established?

2. What does the common law tradition include accordug to the’ text?

3. How different is the legal system of Louisiana from the rest of the United Stat%"

4. What does “civil law” mean?

'5. What is the main differénce between the civil law system and the common law system?



6. What different attitudes. do the civil law system and the common law system hold toward case law?

7.What is significant about the American legal education?
8. Who play an important role in defining the law in civil law system, the law professors or the judges? What

about the common law system?
I . Translate the folowing paragraphs into Chinese.

What do we mean when we talk about the legal system? To begin with, the legal system has structure . The
structure of a legal system consists of elements of this kind: the number and size of courts; their jurisdiction (that
is, what kind of cases they hear, and how and why) ; and modes of appeal fram one court to another. Structure also

means how the legislature is organized, what a president can (legally) do or not do, what procedures the police de-
a kind of still

partment follows, and so on. Structure, in a way, is a kind of cross section of the legal system
photograph, which freezes the action.

Ancther aspect of the legal system is its substance . By this it meant the actual rules, noms, and behavior pat-
tems of people inside the system. This is, first of all, “the law” in the popular sense of the term the fact that
the speed limit is fifty-five miles an hour, that burglars can be sent to prison, that “by law” a pickle maker has
list his ingredients on the label of the jar.But it is also, in a way, “substance” that the police arrest only drivers
doing seventy instead of sixty; or that a burglar without a criminal record gets probation; or that the Food and Drug
Administration is easy (or tough) on the pickle industry. These are working patterns of the living law.

The legal culture , in other words, is the climate of social thought and social force which determines how law
is used, avoided, or abused. Without legal culture, the legal system is inert——a dead fish lying in a basket, not
a living fish swimming in its sea.

1 . Choose the correct words from the list below and fill in the blanks.

precedent research published case law

previous judge-made .. resolve attorney-influenced
appointed precedent relevant U.S. Supreme Court
on-line interaction cases

One considerable difference that exists between comemon law and civil law countries is the amount of
. an attorney must do. American attomeys will search to find the relating to a statute
before they can say they have thoroughly researched the problem. Without locating and reading the cases that explain
the application of the statute or constitutional provision, they have not even begun their research. Modem
' services have made it faster and more efficient to find cases that might be relevant, but it is still

Once pertaining to the issue have been fourid, they have to be analyzed to see if they are

.Or, if the attomey thinks that his or her case is different from cases, he or she
must explain why those cases and their decisions are not applicable. ‘

In this way, caselawisnotonly ____ butalso “ " law. We can say that the common
law is the law that is created daily through the of judges and attorneys in the courtroom across the
United States at all levels, from local courts to the . .

All types of judges, whether - . .or ‘elected, have the legal right to make certain types of deci-
sions. Once a judge makes a decision, that decision becomes a .Of course, that judge's decision it-
self was based on the ... . . taken from previous decisions of earlier judges:In that way, every decision
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can serve two purpPoses: to the case that the judge is currently hearing and, if the decision is

, to provide other judges precedent to follow.

IV . Writing Practice

American Legal Education

The American System of Legal Education relies upon two fundamental pedagogical techniques: the “case
method” and the “Socratic method.” The case method of teaching emphasizes the evolution of law that occurs in the
common law and common-law style judicial institutions. The Socratic, or discussion method of teaching is thought to
induce young attorneys to think for themselves in finding and developing the law. Legal education, then, reflects
many of the fundamental aspects of the American legal process. American law is more dynamic, more moldable by
attorneys and courts, than the law of most civil-law, or code-law nations. American legal education attempts, at its
best, not to teach students simply the law of today, but to prepare them for a life of ever-evolving law. { Law in the
United States Cases and Materials ; Charles F. Abernathy)

Do you agree or disagree with the statement that “American law is more dynamic, more moldable by attorneys
and courts, than the law of most civil-law, or code-law nations?” Compare and contrast the “Socratic method” with
teaching techniques of your country. Compare and contrast the “case method” with teaching techniques of your coun-
ry.

Supplementary Reading

Case Law : Origins, Nature and Authority

Jane Ginsburg

How Cases Make Law

The decisions of judges, or of other officials empowered by the constitution or laws of a political entity to hear
and decide controversies, create case law. As the name “case law” suggests, a particular decision, or a collection of
particular decisions, generate law——that is, rules of general application. How is it that a court’s determination of
the rights and obligations of the particular parties before it can apply to the disputes of persons who were not before
the court? Fram the point of view of parties to a lawsuit or other contested controversy, what matters is the immedi-
ate outcome, the result the tribunal reaches in their case. Suppose that A has sued B for damages for asserted breach
of contract, and that the court has reached a decision in their case.For A and B, the decision has immediate, and
specific significance: B either will or will not have to pay a determined amount of damages to A. In the view of
judges, lawyers, and law students, however, the decision takes on broader perspective. The decision becomes a
possible source of general applicable case law..In other wards, the decision in A v. B becames authority far deter-
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mining subsequent controversies. Just as the court in A v. B will have sought guidance from prior, similar, deci-
sions, so later judges and advocates will look to A v. B for a rule by which to méasure later parties’ conduct.

The wider authority of prior decisions in individual cases may not seem self-evident at first, but consider the
possible proposition. Suppose a society in which every disputed claim is heard and decided on its own individual
merits, and with no regard whatever for consistency of the results from case to case. This society offers the means of
setting disputes, but the society has no “case law.” Each decision presents a result unto itself. Fach decision is
therefore unpredictable. Unpredictability in adjudication may provoke both instability in social relations, and the fear
that little more than personal whim controls the judge’s decision.

There is in fact, in most societies, a strong urge to make general law from particular decisions.

How are we to account for this widespread inclination to make general law from particular decisions? Karl N.
Llewellyn, the leading spokesman for the group of legal philosophers known as the American Legal Realists, offered
the following explanation :

“Case law in same form and to some extent is found wherever there is law. A mere seties of decisions of indi-
vidual cases does not of course in itself constitute a system of law. But in any judicial system rules of law arise sooner
or later out of such decisions of cases, as rules of action arise out of the solution of particular problems, whether or
not such formulations are desired, intended or consciously recognized. These generalizations contained in, or built
upon, past decisions, when taken as nommative for future disputes, create a legal system of precedent. Precedent,
however, is operative before it is recognized. Toward its operation drive all those phases of human make-up which
build habit in the individual and institutions in the group: laziness as to the reworking of a problem once solved; the
time and energy saved by routine as a curb on arbitrariness and as a prop of weakness, inexperience and instability;
the social values of predictability; the power of whatever exists to produce expectations and the power of expectations
to became normative. The force of precedent in the law is heightened by an additional .\fa%tor: that curious, almost u-
niversal, sense of justice which urges that all men are properly to be treated alike in like circumstances. As the so-
cial system varies we meet infinite variations as to what men or treatments or circumstances are to be classed as

‘like’ ; but the pressure accept the views of the time and place remains.”

Students will become aware, as their study of law proceeds, that adherence to precedent has its other side. A
court that follows precedent mechanically or too strictly will at times perpetuate legal rules and concepts that have
outlived their usefulness. The continuing problem in a legal system that recognizes past decisions as authoritative
soﬁrces of law for future cases is how to maintain an acceptable accommodation of the competing values of stability in
a law, served by adherence to precedent, and responsiveness to social change, which may call for the abandonment
of an outworn legal doctrine. This problem of stability versus change will be a mcuging theme in this casebook.

The Common Law Doctrine of Precedent

Professor 1ilewellyn was undbubtedly right in his contention that case law can be found “in some form and to
some extent” in every legal system. Bitt case law is uniquely authoritative and influential in a “common law coun-
try,” which the United States is by inheritance from England. The Anglo-American legal system, unlike the “civil
law” system which prevails with variations in most of the other non-Commonwealth ‘countries of the waorld, explicitly
recognizes the doctrine of precedent, known also as the principle of stare decisis. It is the distinctive policy of a
“common law” legal system that past-judicial “decisions dre formally and “generally binding” for the disposition of
factually similar present controversies. This basic principle, fimmly established centuries ago in the royal courts of
England, was naturalized as American by the “reception” of common law in the United States.

When, and for whiat future cases, will a judiéial‘décision or groups of decisions operate as precedent? The term
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“precedent” is a crucially important serm of art in the vocabulary of our law. Let us note, first, a kind of territorial
limitation: a judicial decision is a precedent in the full sense of the word only within the same judicial system or
“jurisdiction. ” Thus a decision of the Supreme Court of California is a precedent and so generally binding in future
“like” cases in that court and in “lower” California courts, but it is not a full-fledged precedent for future cases
arising in the courts of Ohio or Vermont or some other state. Even a decision of the Supreme Court of the United
States is not a binding precedent in a state court, say the Court of Appeals of New York, unless the legal issue de-
cided by the Supreme Court decision was a federal question, that is, one mvolving the interpretation or effect of a
federal statute or regulation or of the Constitution of the United States.

Even within the same jurisdiction, a decision is precedent only for “like, ” ‘that is, factually similar, future
cases. To put the matter more precisely, a judicial decision is a precedent, and-so generally binding, only in future
cases involving the same material facts . As the first-year law students will soon discover, this limitation is far easier
to state in general terms than to apply in concrete situations. No two disputes will ever be identical in every factual
particular. How is one to determine, or argue, that a factual difference between a past decided case and a case now
presented for decision is, or is not, a difference in material facts? Case law processes require careful analysis,
matchilg and distinguishing of the facts of cases. By the end of the first semester, the beginning law student will find
that case matching and camparison has become a matter of his or her second nature.

Even when the jurisdiction is the same and the pending new case is found to possess the same material facts,
some judicial decisions will have greater weight as precedent than others. Thus, for example, the weight or influence
of a precedent is greatly affected by the place of the court that decided it in the judicial hierarchy of its Jurisdiction,
that is, by whether it was a “higher court” decision or a “lower -court” decision. Three tiers of courts exist in the
federal judicial structure and in the more populous states: (1) trial courts, (2) intermediate appellate courts, and
(3) a highest appellate court or “court of last resort, ” called in most jurisdictions the Supreme Court. Less populous
states are likely to have only o tiers in their judicial structures: trial courts and .an appellate court of last resort.
One should not assign the same force as precedent to the decision of a: state intemmediate appellate court as to a deci-
sion of that state’s court of last resort, and should not expect a decisionsof a United States Court of Appeals to have
the same precedent force as a decision of the Supreme Court of the United States. As to the decisions of the trial
courts, particularly State trial ‘courts, where most of law’s day-to-day business is. done, these are rarely published
and, even when published, are not likely to have much force as precedent except in future cases in the same trial
court. As a result, the overwhelming majority of the cases included in the:1aw school casebooks are decisions of ap-
pellate courts. : P .

s v e o .' f B T o
“Res Judicata and “ Stare Decisis” ; “Reversal” and “O,ven"uling"

Every final decision of«an appellate eourt has a dual impact or éffect: (1) as:an authoritative settlement of a
particular controversy than before the court; and(2) as:a precedent, or-potemtial: precedent, for future cases. A
lawyer’s Latin expression denominates each of these effects: stare decisis . .as we have seen, for the impact of the
decision as precedent; res judicata for its effect as a resolution: of the immediate obmtroversy. Do not confuse these
Latin terms and the concepts they symbolize. The latter addresses a decision’s impact in the-individual case; the for-
mer, its impact on the legal nomn of conduct. . v« za R T I

The following example should illustrate the difference. Suppose that P (plaintiff} sued D (defendant) advertiser
in State X, for using P’s photograph without his permission in an advertisement for breakfast cereal. The trial court
decides in D’s favor, on.the ground that in State:X,.there is no claim against the non-consensual use of private citi-
zens’ private photographs for purmses of -tradeyfior shave ‘the courts: have recagnized a “right of privacy.” The
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Supreme Court of V, the court of last resart in that state, affirms the judgment. This decision is a final and conclu-
sive settlement of the controversy between P and D: The case is now res judicata , and the losing party, P, cannot
bring this claim again.

Now, ‘to make plain the difference between and as legal terms of art, suppose further that the Supreme Court of
X, two vears later, and in another case involving the non-consensual use of private citizens’ private photographs for
purposes of trade, is persuaded that its refusal to recognize a right of privacy in this contexts is not a sound legal
doctrine for present-day conditions, and so “overrules” P v.D, thus finding against the advertiser in the new case.
Although this overruling decision is a deviation from the nomn of stare decisis , U.S. courts of last resort have never
regarded precedents as absolutely binding
undefined authority to overrule even clear precedents when considerations of public policy require a change in the

only as “generally” binding-and have reserved to themselves a largely

case law.

What, however, of the particular claim of P v.D7 Now that the Supreme Court of X has changed the law, and
“overruled” the decision reached in P’s case two years earlier, should not P be able to bring his suit again, and
prevail in his claim? The answer is clear, and adverse to P.His particular claim has been finally and conclusively
settled against him; the doctrine of res judicata bars him from ever suing on that claim again. As a result, the final
decision of a court of last resort can be more conclusive and permanent in its aspect as a settlement of a particular
case ( res judicata ) than it may be in its aspect as general law for the future ( stare decisis ).

It is important here to underscore one other distinction in legal terminology: between “overruling” and “rever-
sal.” In the later privacy case, the Supreme Court of X “overruled” its decision in P v.D. The Supreme Court of X
did not “reverse” P v.D.The two notions are distinct, and carry different consequences. They are not interchange-
able. The highest court of the jurisdiction “overrules” its own precedent. The prior decision continues to bind the
parties to it, but the overruled decision i§ no longer authoritative as to subsequent controversies. By contrast, a high-
er court “reverses” the decision of a lower court. When a higher court “reverses” a decision, it reviews the lower
court’s judgment; and concludes that the lower court has reached an erronecus result (on the facts or on the law) in
that case. As a result, the lower court’s judgment is set aside and is no longer effective as to the parties to that con-
troversy. o '

A judicial decision, as we have seen, is a “precedent” in the full sensé only within the same jurisdiction. In
their opinions, however, American appellate cowrts frequently indeed, more often than not——cite and draw
upon decisions from other jurisdictions. Thus, for example, the Supreme Court of Tennessee, in support of the result
it has reached in a case, may quote from or cite decisions from the courts of last resort of Massachusetts, Oregon,
Vitginia and a half-dozen other states——even perhaps decisions from England and other “common law” jurisdic-
tions. Such outstate decisions are not fﬁll-ﬂedged precedents, but they are accorded tile status and weight of persua-
sive authority, which means that they are not “binding” in any sensé but may have influence, often very great influ-
ence, in cases where there is no local precedent or/the local precedents are conflicting or unclear.

The case law process in American courts thus has a considerable comparative-law ingredient: A court of last re-
sort in one state does not consider itself bound #o follow another state’s case law rules, but it will carefully consider
the outstate decisions and, if it finds their reasoning persuasive, make use of them as sources of guidance and justi-
fication. This disposition to give persuasive weight to outstate case authority. is not surprising. The “reception” of the
common law in the United States means that all the case law decisions of each state reflect common law principle.

Because of the important influence of outstate decisions as persuasive authority in American law, law school
casebooks, other than those on Constitutional Law and ether federal: law subjects, usually include cases drawn from
many jurisdictions. The law students, as he or she reads cases from different jurisdictions, will find that American
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appellate courts exhibit a marked degree of comity, mutual respect, for each other’s decisions. Some decisions will
have greater influence than others on the thinking of judges in other states. The prestige of the court that rendered the
decision, or the prestige of the particular judge (e.g., Cardozo) who wrote the opinion of the court, may also affect
the persuasiveness of the decision to the courts of other jurisdictions.

However hospitable a court of last resort may be to persuasive authority from other jurisdictions, an outstate
case is not as authoritative and should not be assigned the same force as a true local “precedent.” The difference in
degree of influence is much like the difference between the holding of a case and dictum in a judicial opinion, the
“holding” being fully authoritative and generally binding and the “dictum” only, again, persuasive authority.
( Jane Ginsburg : Legal Methods )

Exerolses of Supplementary Reading

I .Answer the following questions according to the passage.

1.How is case law created?

2. What does a particular decision mean to the parties to a lawsuit, to the lawyers, judges, and law students?

3. According to Professor Llwellyn, what creates a legal system of precedent? Why and when?

4. What might happen if a court follows the precedents mechanically?

5. What is the problem remaining in the legal system recognizing past decisions as authoritative sources of law
for future cases?

6. Explain these two Latin terms: “ stare decisis ” and “res judicata” .

7. What doctrine bars a person fram ever suing on the same claim again?

I .Match the legal terms in Column A with the definitions in Column B.

A B

1. overrule a.a determination of a matter of léw that i’s pivotal to a judicial decisién

2. res judicata b. a statement of opinion or belief held to be authoritative because of the dignity of
the person making it

3. stare decisis c.a decided case that fumishes a basis for determining later cases involving similar
facts or issues.

4. pending case d. the doctrine of precedent, under which it is necessary for courts to follow earlier
judicial decisions when the same points- arise again in litigation

5. dictum - e.the elements or grounds of a claim or defense; the substantive considerations to be

' 4 - taken into account in deciding a case, .as opposed g, esp., procedure

6. case law f. an issue that has been definitively settled by judicial degision

7. precedent 8. a precedent that a court may. either follow or: ignore -

8. binding precedent h. to rule against; to reject; (of superior court) to overturn or set aside (a prece-
dent) by expressly deciding it should no longer be controlling law
9. persuasive precedent i.the collection of reported cases that form the body of jurisprudence within given ju-
risdicuion
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