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1. Convention on the service Abroad
of Judicial and Extrajudicial Documents
in Civil or Commercial Matters
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CHAPTER I — JUDICIAL DOCUMENTS!

Article 1
Each contracting State shall designate a Central Authority which
will undertake to receive requests for service coming from other con-

tracting States and to proceed in conformity with the provisions of ar-
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ticles 3 to 6.

Each State shall organise the Central Authority in conformity
with its own law.?

Article 2

The authority or judicial officer competent’® under the law of the
State in which the documents originate shall forward to the Central
Authority of the State addressed a request conforming to the model
annexed to the present Convention,* without any requirement of le-
galisation or other equivalent formality.

The document to be served or a copy thereof shall be annexed to
the request. The request and the document shall both be furnished in
duplicate. ®

Article 3

If the Central Authority considers that the request does not com-
ply with the provisions of the present Convention it shall promptly in-
form the applicant and specify its objections to the request.

Article 4

The Central Authority of the State addressed shall itself serve the
document or shall arrange to have it served by an appropriate agency,
either—

a) by a method prescribed by its internal law for the service of
documents in domestic actions upon persons who are within its territo-
ry, or

b) by a particular method requested by the applicant, unless such
a method is incompatible with the law of the State addressed.

Subject to sub-paragraph (b) of the first paragraph of this arti-
cle, the document may always be served by delivery to an addressee
who accepts it voluntarily. ®

If the document is to be served under the first paragraph above,
the Central Authority may require the document to be written in, or

translated into, the official language or one of the official languages of
2



the State addressed.

That part of the request, in the form attached to the present
Convention, which contains a summary of the document to be served,
shall be served with the document.

Article §

The Central Authority of the State addressed or any authority
which it may have designated for that purpose, shall complete a cer-
tificate in the form of the model annexed to the present Convention.

The certificate shall state that the document has been sreved and
shall include the method, the place and the date of servece and the
person to whom the document was delivered. If the document has not
been served, the certificate shall set out the reasons which have pre-
vented service.’

The applicant may require that a certificate not completed by a
Central Authority or by a judicial authority shall be countersigned® by
one of these authorities.

The certificate shall be forwarded directly to the applicant.

Article 6

The standard terms in the model annexed to the present Conven-
tion shall in all cases be written either in French or in English. They
may also be written in the official language, or in one of the official
languages, of the State in which the documents originate.

The corresponding blanks shall be completed either in the lan-
guage of the State addressed or in French or in English.

Article 7

Each contracting State shall be free to effect service of judicial
documents upon persons abroad, without application of any compul-
sion, directly through its diplomatic or consular agents.

Any State may declare that it is opposed to such service within its
territory, unless the document is to be served upon a national of the
State in which the documents originate.



Article 8

Each contracting State shall be free, in addition, to use consular
channels® to forward documents, for the purpose of service, to those
authorities of another contracting State which are designated by the
latter for this purpose.

Each contracting State may, if exceptional circumstances so re-
quire, use diplomatic channels'® for the same purpose.

Article 9

Provided the State of destination does not object, the present
Convention shall not interfere with—

a) the freedom to send judicial documents, by postal channels,
directly to persons abroad,

b) the freedom of judicial officers, officials or other competent
persons of the State of origin to effect service of judicial documents di-
rectly through the judicial officers, officials or other competent persons
of the State of destination,

c) the freedom of any person interested in a judicial proceeding to
effect service of judicial documents directly through the judicial offi-
cers, officials or other competent persons of the State of destination.

Article 10

The present Convention shall not prevent two or more contract-
ing States from agreeing to permit, for the purpose of service of judi-
cial documents, channels of transmission other than those provided for
in the preceding articles and, in particular, direct communication be-
tween their respective authorities.

Article 11

The service of judicial documents coming from a contracting State
shall not give rise to any payment or reimbursement of taxes or costs
for the services rendered by the State addressed.

The applicant shall pay or reimburse the costs occasioned by——

a) the employment of a judicial officer or of a person competent
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unedr the law of the State of destinatiom,
b) the use of a particular method of service.
Article 12

Where a request for service complies with the terms of the pre-
sent Convention, the State addressed may refuse to comply therewith
only if it deems that compliance would infringe its sovereignty or secu-
rity. 1!

It may not refuse to comply solely on the ground that, under its
internal law, it claims exclusive jurisdiction over the subject-matter of
the action or that its internal law would not permit the action upon
which the application is based.

The Central Arthority shall, in case of refusal, promptly inform
the applicant and state the reasons for the refusal.

Article 13

Difficulties which may arise in connection with the transmission
of judicial documents for service shall be settled through diplomatic
channels.

Article 14

Where a writ of summons'?

or an equivalent document'® had to
be transmitted abroad for the purpose of service, under the provisions
of the present Convention, and the defendant has not appeared, judg
ment shall not be given until it is established that—

a) the document was served by a method prescribed by the inter-
nal law of the State addressed for the service of documents in domestic
actions upon persons who are within its territory, or

b) the document was actually delivered to the defendant or to his
residence!® by another method provided for by this Convention,

and that in either of these cases the service or the delivery was
effected in sufficient time to enable the defendant to defend.

Each contracting State shall be free to declare that the judge.
notwithstanding the provisions of the first paragraph of this article,
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may give judgment even if no certificate of service or delivery has been
received, if all the following conditions are fulfilled—

a) the document was transmitted by one of the methods provided
for in this Convention.

b) a period of time of not less than six months, considered ade-
quate by the judge in the particular case, has elapsed since the date of
the transmission of the document.

¢) no certificate of any kind has been rcceived, even though
every reasonable effort has been made to obtain it through the compe-
tent authorities’> of the State addressed.

Notwithstanding the provisions of the preceding paragraphs the
judge may order, in case of urgency, any provisional or protective
measures.

Article 15

When a writ of summons or an equivalent document had to be
transmitted abroad for the purpose of servece, under the provitions of
the present Convention, and a judgment has been entered against a
defendant who has not appeared, the judge shall have the power to re-
lieve the defendant from the effects of the expiration of the time for
appeal from the judgment®® if the following conditions are fulfilled—

a) the defendant, without any fault on his part, did not have
knowledge of the document in sufficient time to defend,or knowledge
of the judgment in sufficient time to appeal, and

b) the defendant has disclosed a prima facie defence to the
action on the merits. !’

An application for relief'® may be filed only within a reasonable
time after the defendant has knowle dge of the judgment.

Fach contracting State may declare that the application will not
be entertained if it is filed after the expiration of a time to be stated in
the declaration, but which shall in no case be less than one year fol-

lowing the date of the judgment.
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This article shall not apply to judgments concerning status or ca-

pacity of persons. '’

Notes
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2. The Comparision of the Enforcement
of Asian Judgments in American Courts
and the Enforcement of American
Judgments in Asian Courts
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— Enforcement of Asian Judgments
in American Courts

Unlike some countries, such as China which has a bilateral treaty
" with France, the United States has no formal treaties or agreements
with any other country for the enforcement of foreign judg ments in
American courts. Notwithstanding the lack of such formal agree-
ments , American courts-both national and state-have regularly en-
forced the judgments of foreign courts for well over 100 years. In

HILTON V GUYOT, the United States Supreme Court set forth the
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basic policy regarding enforcement of foreign judgments. The Court
said:

We are satisfied that, when there has been opportunity for a full
and fair trial abroad before a court of competent jurisdiction, conduct-
ing the trial upon regular proceedings, after due citation! or voluntary
appearance of the defendant’, and unedr a system of jurisprudence
likely to secure an impartial administration of justice between the citi-
zens of its own country and those of other countries, and there is
nothing to show either prejudice in the court, or in the system of laws
under which it was sitting, or fraud in procuring the judgment, or
any other special reason why the comity of this nation should not allow
it full effect, the merits of the case should not, in an action brought in
this country upon the judgment, be tried afresh®, as on a new trial or
an appesl, upon the mere assertion of the party that the judgment was
erroneous in law or in fact.*

While all Justices agreed with the above statement, the majority
added an additional requirement for the enforcement of a foreign coun-
try judgment-reciprocity or mutuality’. In that case, the Court de-
clined to enforce a French judgment because French courts had refused
to recognize American judgments. Thus the position of the American
Supreme Court coincides with the law of most Asian countries, includ-
ing China and Japan-a court of one country will cnforce the judgments
of another country only if that country would recognize and enforce its
judgments.

American courts regularly enforce judgments from other
coumtries, both common law countries such as Britain, and civil law
countries such as Germany and Japan. There are also several reported
American court decisions enforcing judgments rendered in Hong Kong

in favor of Hong Kong parties and against American parties. Although
9



there seems to be a belief in China that American courts do not or will
not enforce Chinese court judgments, there is simply no evidence this
is true. Extensive research has failed to reveal a single recent pub-
lished decision where an American court has been presented with a
PRC judgment for enforcement. Indeed, in HUGHES DRILLING
FLUIDESV. M/V LUO FU SHAN, an American Federal Court
showed its respect for the courts of the Peoples’ Republic of China by
requiring an Americna company to rcsolve its dispute with the
Guangzhou Maritime Transport Bureau of China in China in accor-
dance with its choice of forum agreement. The federal district court
was satisfied that Chinese courts would honor and apply any contrac-
tual choice of law® provisions between litigants. This decision can be
interpreted as evidence that American courts are willing to recognize
the competence and fairness of PRC courts and, therefore, would, if
so requested, recognize and enforce a judgment rendered by a Chinese
T’eoples’ Court, provided that Chinese court would honor and enforce

American court judgments on a reciprocal bases.’

A. Choice of Law

As does, for example, Malaysia, and Australia the United States
has a dual system of courts®, national or federal courts and state
courts. Although there is no requircment to do so, most enforcement
cases are brought in Federal Courts and require a choice between fed-
eral and state law in measruring the effect of a foreign judgment® in
the federal court. Some courts, nothing that relations between the
Untied States and foreign sovereigns are committed to the federal gov-
ernment under the Constitution, have concluded that state law should
not be used in deterimning the effect of a foreign judgment. Several
well respected commentators have also questioned the use of state law
in determining the preclusive effect of a foreign judgment. However,

the majority of lower federal court cases clearly hold that federal courts
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