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1 The nature and types of trusts

Atrust is a relationship which arises where one person (the
trustee) is compelled in equity to hold property for the
benefit of another (the beneficiary) or for a purpose
permitted by law.

THE ANATOMY OF A TRUST

PROPERTY
(Anything capable of being owned)

]

DUAL OWNERSHIP
(Resulting from equity’s intervention)

Y
w R

LEGAL OWNERSHIP EQUITABLE OWNERSHIP
(Management/ control) (Beneficial enjoyment)
l
\ + \
r TRUSTEE l BENEFICIARIES PURPOSES
(Individuals or (Usually
private class) charitable)
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Key elements of the trust

Property

Trusts are inextricably linked to property. As Lord Browne-
Wilkinson emphasised in Westdeutsche Landesbank
Girozentrale v Islington LBC (1996), ‘in order to establish a
trust, there must be identifiable trust property’. Anything
that is capable of being owned may constitute trust
property.

Equitable origin of the trust

From the outset, common law courts refused to recognise
the rights of the beneficiary (B) against the trustee (T). By
contrast, the Court of Chancery has always upheld these
rights by imposing an equitable obligation on T.

Where a trust is for individuals or a private class of persons,
this entitles them to enforce the trustee’s obligations.

Where the trust is for a purpose which is beneficial to the
public, it is erfforcepble by the Attorney General as a charitable
trust. But, if the intended purpose is non-charitable, the trust
can be enforced only in exceptional cases.

Duality of ownership

Under the common law, once trust property is vested in T,
he is deemed to be the legal owner.

Equity does not dispute T’s legal ownership but recognises
B as the equitable owner of the trust property. In substance,
this means that T is responsible for administering the trust
property while B enjoys the benefits flowing from the
property.

As Lord Browne-Wilkinson has pointed out in the
n Westdeutsche case,

the most notable consequence of such
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equitable ownership is that, ‘once a trust is established, as
from that date of its establishment, the beneficiary has, in
equity, a proprietary interest [author’s emphasis] in the trust
property’. The hallmarks of this interest are that:

® it is capable of being disposed of or acquired like any
other interest in property;

¢ it may itself become the subject matter of a trust; for
example, if T holds property on trust for B, B may declare
himself a trustee of the interest for the benefit of Z;

T B

Legal title  Equitable interest

(declaration of

—» 7
self as trustee)

In the alternative, B may choose to transfer his interest to
Y on trust for Z.

T B
Legal title  Equitable interest

(Transfer)

Y = (on trust for)—»Z
Equitable interest

* it is enforceable not only in personam against the trustee
but in rem against the whole world except a bona fide
purchaser for value without notice. For example, if T
wrongfully transfers trust property to A, B has a personal
claim against T for mismanaging the trust while his
interest in the property continues to subsist against A.
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Classification of trusts

Public trusts and private trusts

PUBLIC TRUSTS PRIVATE TRUSTS
Type of trust/gift | Enforceability |Type of trustigift { Enforceability
(1) Trust for Enforceable by | (1) Trust for Enforceable by
specified charitable| AG persons beneficiaries
purpose
(2) Trust for non- | Not ordinarily
{2) Donations to Enforceable by charitable enforceable
charitable bodies | AG purposes but may be
upheld if for
upkeep of
tombs/ pets
and trustee
is willing
(3) Gift to Depends on
unincorporated whether it is
non-charitable construed as
body being on trust
for its purposes
or a gift
to its members

Public or charitable trusts

A trust which promotes the well-being of the public by
relieving poverty, advancing education, advancing religion
or serving some other purpose beneficial to the community
is enforceable by the Attorney General as a charitable trust.

Private trusts
A trust which is essentially for the benefit of individuals or

a specified group of persons is enforceable by such
beneficiaries as a private trust.

Difficulties arise where a trust is created not for the benefit
of ascertainable persons but for a stated purpose which is
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not charitable. The general rule is that the trust will fail since
there are no beneficiaries to enforce it. However, an
exception is made in the case of trusts for the upkeep of pets
or the maintenance of graves and tombs which have been
held to be valid trusts of imperfect obligations: see, for
example, Re Dean (1889) and Re Hooper (1932).

The problem of whether a trust/gift is for a purpose or for
persons is particularly acute where property is given to an
unincorporated association which does not have charitable
purposes. Such a gift may be construed as giving rise to a
trust for the association’s purposes, in which case it is liable
to fail as a non-charitable purpose trust. Alternatively, the gift
may be construed as one to the members who collectively
make up the association with the result that it will not fail for
want of beneficiaries. As a rule, however, the individual
members do not thereby acquire immediate distributive
shares in the property given; rather it will be treated as an
accretion to the association’s assets to be applied for the
benefit of the members. See Leahy v AG (NSW) (1959); Neville
Estates v Madden (1962); and Re Recher’'s WT (1972).

Express trusts and trusts imposed on other grounds

Express trusts
An express trust arises as a result of a declaration of trust by
a person in whom property is vested, for example, where:

® S, the owner of Blackacre, declares himself trustee of the
property for B;
® S, the owner of Blackacre, conveys it to Z on trust for B

(these are inter vivos trusts and S is a settlor); or where

® T leaves Blackacre in his will to Z with directions to hold

it on trust for B (this is a testamentary trust and T is the
testator).
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Trusts imposed by equity on other grounds

There are numerous instances where equity will compel one
party to hold property on trust for another even though a
trust has not been formally declared. A trust imposed in
such circumstances may be a resulting or constructive trust.

Resulting trusts

A resulting trust arises where B transfers or directs the
transfer of property to which he is beneficially entitled to T
in circumstances where equity deems it appropriate that T
should hold the beneficial interest on trust for B. Such a trust
may be a presumed resulting trust or an automatic resulting
trust: see Re Vandervell’s Trust (No 2) (1974).

Constructive trusts

In general terms, the constructive trust is the residual
category of trust. Such trusts have, over the years, been
imposed in a wide variety of divergent situations in which
the courts have found it necessary to compel a person to
hold property for the benefit of another in the interests of
justice and good conscience.

The following are examples of the types of situations in

which the courts have been prepared to impose constructive
trusts:

® where a fiduciary misappropriates property entrusted to

him or has made unauthorised profits;

where a third party knowingly receives trust property or
is an accessory who dishonestly facilitates the trustee’s
breach of trust;

where a statute enacted to prevent fraud is fraudulently

used by one person to enrich himself at another’s
expense; or
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