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Introduction

Beccaria’s classic study On Crimes and Punishments belongs to the
category of works which are much cited and little read. In Beccaria’s
case the reasons for this relative neglect are twofold. First, until
recently even those who have attempted to read him, either in the
original or in translation, have had to rely on a corrupt text. As is
explained in the Note on the texts, the present edition provides
the first English version of the book as it was last published and
revised by Beccaria. Second, the context provided by Beccaria’s
other writings and those of his circle is rarely known, so that the
background assumptions on which his argument rested have either
appeared obscure or simply been misconstrued. As a result, Beccaria
has come to be pigeon-holed as one of the founding fathers of a
putative tradition of classic penal reformers, and the distinctiveness
of his contribution has been recognised only rarely. His argument,
however, was more complex than a number of commentators have
appreciated, anticipating in an original way some of the solutions
and difficulties of contemporary philosophers of punishment.
Punishment forms part of a wider system of social organisation
and is sustained by a broad range of social practices, attitudes and
institutions. Beccaria’s argument for penal reform reflected a whole
new discourse about the nature of saciety and the need for social
change more generally, and has to be read as part of this larger
movement. Some account of the intellectual, social and political
context of Beccaria’s activity, therefore, forms a necessary prelimi-

nary to any analysis of the text.



Introduction

Beccaria wrote his treatise whilst a member of a short-lived group
of intellectuals known as the Accademia dei pugni, or Academy of
Fisticuffs. This society, which lasted from 1762 to 1766, consisted
of a small number of young men who regularly met to discuss and
study together. Self-consciously modelled on the circle of French
philosophes gathered around the Encyclopédie, they were a far less
formal association than the numerous other literary societies and
academies that abounded in lmaly at this time. The name was
adopted by Pietro Verri, their prime mover, when he learned that
their discussions had the reputation of becoming so heated that
they ended up in a fight. Between 1764 and 1766, members of
the ‘academy’ also published the periodical // caffe as a means of
disseminating their ideas.

Although their interests were wide-ranging, their activity was
essentially centred on winning over the Austrian rulers of Lombardy
to a broad programme of reform and to bringing attention to
themselves as potential agents of these changes within the imperial
administration. The Habsburgs had held Lombardy since 1707,
but did not begin the process of reform until the end of the War
of the Austrian Succession in 1748. The initial impetus in Lom-
bardy, as elsewhere, was the need to improve the administration
of finances and the economy in order to reduce the massive deficit
created by the cost of war. As Beccaria indicated in his inaugural
lecture as Professor of Cameral Sciences, the most significant
element of the reform programme was the completion of a new
land register, the catasto. Begun in the 1740s, it was completed by
the Florentine official Pompeo ‘Neri in 1757. Outlining his aims
in an important report in 1750, which set the agenda for all later
reforms, Neri had proposed the abolition of all taxes except for
those on land and the removal of all the exemptions allowed to
nobles and the Church. The new register also offered an oppor-
tunity for redrawing the provincial and district boundaries, a review
of the methods employed for the collection of taxes and a reappraisal
of customs tariffs.

These measures brought the Habsburg regime into conflict with
the Lombard establishment, for they threatened the independence
and privileges of Church, patriciate and aristocracy. These groups
resisted the reforms through numerous legal battles and appeals
to precedent. Initially these countermeasures had some success.
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However, the further deterioration of state finances due to the
Seven Years War of 175663 gave a fresh stimulus to the reorganis-
ation of the province and its integration into the political structure
of the Empire. In 1759 a new impetus was given to the reform
movement by the appointment of Count Carlo di Firmian, whom
Beccaria came to regard as his protector as minister plenipotentiary.
Supported by the Austrian Minister of Foreign Affairs, Count
Kaunitz, the next decade witnessed a concerted attack on ecclesias-
tical powers and immunities and the undermining of the position
of local notables.

Beccaria’s and his colleagues’ writngs belong to this second
phase. Members of the ruling aristocracy, they nevertheless rejected
the juridical mentality of their parents. Pietro Verri’s clash with
his father was particularly emblematic of this generational conflict.
Gabrielle Verri had played an important part in the counter-attack
of the Milanese establishment against the incursions of the Austrian
government, defending in a series of works the local legal and
administrative traditions of the Lombard region. Pietro, however,
bitterly criticised the antiquarian and jurisprudential culture that
then predominated in Milan and placed all state affairs in the
hands of lawyers and scholars. Unlike either his brother Alessandro
or Beccariz, he never took a legal degree. Instead, he escaped to
fight in the Seven Years War. When in 1761, after an unsuccessful
attempt to seek employment in Vienna, he returned to Milan, it
was as a champion of the very reforms his father was attempting
to block. .

When Verri renewed his acquaintance with Beccaria in 1761
he found a willing disciple. Born in 1738, the eldest son of a
reasonably wealthy noble family, Beccaria had become similarly
estranged from his parents due to their attempts to prevent his
marriage to Teresa Blasco, whom they considered socially inferior.
As he confessed in his letter to André Morellet, reproduced beiow,
his ‘philosophical conversion’ to the writings of the French Enlight-
enment dated from this period (p. 122). Rousseau’s recently pub-
lished La Nouvelle Héloise, in particular, offered a new discourse
of moral sensibility that echoed his own romantic temperament and
concerns. His first child, born in 1762, was symbolically named
Giulia, after Julie — the heroine of the novel. Encouraged by Verri,
in whose house he and his wife found temporary refuge, Beccaria’s

xi




Introduction

conflict with his family developed into a thoroughgoing critique of
the values and social system that underlay their opposition. The
passages in On Crimes dealing with parental tyranny are only the
most obvious indicators of the links Beccaria made between the
organisation of the family and that of society as a whole. Like
Verri, his aim became the substitution of the existing irregular,
particularist and custom-bound legal system, based on hereditary
rights and the personal rule of the monarch and nobility, by a
regular, centralised and rational system of justice that was equal
for all and grounded in the rule of law.

Against the traditionalist thinking of the lawyers and the Church,
Verri, Beccaria and their circle placed the developing languages of
political economy and of a secular morality that sought to harness
and cultivate, rather than to repress, the passions. Verri’s writings
on these subjects provide the necessary starting point for any
consideration of Beccaria’s thought. For Beccaria’s ideas largely
developed through daily discussion of his friend’s views. Indeed,
as the Note on the text shows, Verri played a major role in initiating
and eventually editing Beccaria’s most important work.

Whilst in Vienna, Verri had drafted his Elements of Commerce,
which he later published in I/ caffe. This treatise reflected the
neo-mercantilism of writers such as Melon and Forbonnais, who
tempered their advocacy of laissez-faire with a continuing role for
the state, particularly in fostering domestic manufacturing industry,
and a general concern to discourage foreign imports in order to
secure a favourable national trade balance. Although he later modi-
fied the protectionist aspects of his views, ultimately favouring the
abandonment of all restrictive practices such as guilds or the grant-
ing of monopolies for example, Verri remained largely indifferent
to physiocratic ideas. He argued that stimulating the manufacturing
and the export market would bring about an increase in agricultural
production and a rise in population of their own accord. More in
tune with the advanced economic theories of the time were his
ideas on luxury and equality. Here Verri followed David Hume in
believing that luxury provided a necessary incentive for work and
industrial innovation, both creating wealth and destroying privilege
in the process by forcing landowners to dissipate their wealth in
conspicuous consumption, and with it their economic power. To
foster further the breakdown of feudal ties, he advocated the

xii




Introduction

abolition of fidecommessi, emails and other special rights of nobility
that restricted the exchange of property and the free movement of
labour. He contended that the commercial system not only required
a more formally egalitarian society, in which there were no social
barriers to freedom of contract and to trade, but led to the resulting
prosperity being more equally distributed as well. Verri also shared
Hume’s conception of money as a universal commodity that oiled
the wheels of commerce by providing a uniform medium of
exchange, and had corresponding worries about the dangers of
paper credit and inflation. As the extracts reproduced below
indicate, Beccaria’s lectures of 1769~70, posthumously published
as Elements of Public Economy, developed substantially similar
arguments.

Verri’s programme fitted with the interventionist tendencies of
the Habsburg regime and their central concern with increasing
state revenue. Even the egalitarian aspect of Verri’s thought found
an echo in the Austrians’ desire to dismantle those privileges of
the ancien régime which stood in the way of the process of centralis-
ation and reform. The earliest publications of the group gathered
around Verri were concerned with championing particular economic
and fiscal policies associated with his theories. Verri began his
campaign with an essay on the salt tax (1761) and from 1762-3 was
engaged in composing his extensive Considerations on the Commerce of
the State of Milan, in which he provided a comprehensive analysis
of the decline of Lombard trade and the need to revive it through
legal reform, internal free trade and the abolition of the tax farm.
Beccaria’s first publication was a pamphlet On the Monetary Disorders
and their Remedies in the State of Milan in 1762, in which he
employed his skills as a mathematician to advocate the need for a
stable rate of exchange in preference to Milan adopting its own
currency as the best means of facilitating trade. Running through
all these proposals was a desire to reduce the laws regulating trade
to a more systematic order that reflected the rational economic
calculations of individuals rather than a complex pattern of
entrenched traditions, privileges and special interests. Both Verri
and Beccaria were able to fashion powerful criticisms of the existing
system with these new analytical tools. Beccaria’s brief essay on
smuggling of 1764, for instance, offered a classic early application
of the mathematical formulation of rational choice theory in order
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to quantify how high tariffs could be before contraband proved
worthwhile. Although many of their specific suggestions were
ignored, the activity of these reformers brought them to sufficient
prominence for the Austrian government ultimately to place many
of them in important positions within the Lombard administration.
Both Verri (in 1765) and Beccaria (from 1771), for example, ended
up on the Supreme Council of the Economy, a body that had been
in part created in response to their ideas.

Underlying these economic proposals, with their attack on feudal
attitudes and practices, was a new account of human motivation
and morals. The link between econcmics, ethics and psychology
was provided by the concept of happiness — the subject of Verri’s
Meditations on Happiness of 1763, which was published shortly before
Beccaria’s treatise on punishment, and at the time was occasionally
attributed to him. Giuseppe Ricuperat has called this book, rather
than Beccaria’s more famous work, the true ‘manifesto of the
Accademia dei pugni’. Enunciating a conception of legitimacy that
was to be fundamental to Beccaria’s argument, Verri declared that
“The end of the social pact is the well-being of each of the
individuals who join together to form society, who do so in order
that this well-being becomes absorbed into the public happiness
or rather the greatest possible happiness distributed with the greatest
equality possible.” In accordance with the lessons of the new political
economy, the maximisation of public wealth and happiness required
the equal protection of individuals. Behind his qualified utilitarian
goal lay a hedonistic psychology and associationist epistemology
principally derived, albeit with important modifications, from Locke,
Helvétius and Condillac. Verri shared the contemporary view that
the passions were the springs of human action. However, he con-
tinued to accord reason a decisive role in the refinement and
direction of our passional urges. Moreover, he treated the flight
from pain rather than the pursuit of pleasure per se as the decisive
factor. Happiness, therefore, consisted of more than the passing
enjoyment of mere pleasurable sensations. Rather, it was achieved
through the rational pursuit of our interests through the removal
of obstacles to our well-being, such as poverty. In this way, the
spread of ideas or enlightenment and the programme of economic
and social reform came together, with the one producing the other
and promoting in the process the progressive civilisation of society
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by providing for the greater satisfaction and refinement of human
needs.

Similar assumptions underlay Beccaria’s writings. His study of
crimes and punishments has often been treated as narrowly focussed
on the issue of penal reform. Even Verri, who grew jealous at the
fame the work brought his 25-year-old protégé, was apt to dismiss
it as a limited exercise that he had set his young companion in
applying the reformer’s ideas to a specific problem. The book was
much more ambitious, however. Beccaria sought to establish a legal
framework that reflected the general programme of the reformers
to replace the existing system of semi-feudal privileges, customs
and honours with a new conception of social organisation, based
on a regular system of justice involving equal laws for all. This
project was intimately connected to the academy’s understanding
of human nature and their views on political economy, which
furnished him with the principles that guided his work. His purpose
was to make punishment the chief instrument of reform by leading
human beings, via their reason and passions, to the progressive
promotion of the public happiness. As we shall see, however,
Beccaria conceived this proposal in essentially liberal terms, as
requiring the state to allow individuals to pursue their happiness
in their own way so long as they did not harm others in the
process.

As Beccaria made clear in his prefatory note To the Reader,
appended to the fifth edition in reply to his critics, his aim was
to provide an entirely secular account of the origins and function
of law. He studiously avoided appeals to either revelation or natural
Jaw, making a clear distinction between God's justice, which was
best left to Him, and terrestrial justice. The foundation of Beccaria’s
theory was human nature and in particular ‘ineradicable human
sentiments’ (p. 1o). Beccaria shared Verri’s positive evaluation of
the function of pain. Whilst he believed ‘pleasure and pain are the
motive forces of all sentient beings’, he thought ‘every act of our
will is always proportional to the strength of the sensory impression
that gives rise to it' {pp. 21, 41). As he later specified, this meant
that ‘the proximate and efficient cause of actions is the flight from
pain, their final cause is the love of pleasure’, since ‘man rests in
good times and acts when in pain’ (p. 157)- Indeed, in his Elements
of Public Economy (1769) he maintained that even the prospect of
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pleasure or of greater utility acted upon us only indirectly, via the
pain resulting from the anxiety associated with the possibility of its
not being achieved (p. 163). In this way, Beccaria was able to
avoid one of the classic dilemmas confronting a social ethic based
on a hedonistic psychology — namely, the worry that people will
prefer either a very low level of contentment or base pleasures to
the struggle to achieve quantitatively and qualitatively higher levels
of fulfilment. On his view, we can never be fully satisfied. We are
continuously driven on by the fear of being deprived of our present
pleasures combined with a constant dissatisfaction with those pleas-
ures created by the possibility of there being even greater pleasures
to be attained. The resulting continual expansion of human needs
was at the heart of his account of the progress of society, explaining
the development of commerce through the multiplication of luxury
goods as well as the role of law.

Beccaria followed the empiricist argument of Locke and Helvétius
in attributing all human knowledge, including morality, to the
operation of impressions upon our senses. However, he did not
interpret this process in a totally mechanistic or deterministic
manner. In common with Verri, he retained an element of the
rationalist view in attributing a distinct function to human reason
in the ordering and synthesising of our sense impressions. More-
over, far from reason being the slave of the passions, as in Hume,
both the Italians believed that the distinctiveness of human beings
lay in their capacity to control and channel them rationally. Civilis-
ation resulted from the cultivation of this capacity. The spread of
ideas or enlightenment became in this way directly related to the
promotion of reform (see On Crimes, chapter 42).

This modified empiricist epistemology provided the basis for
Beccaria’s attempt to place the law on what he regarded as a more
rational footing. In general terms, law had to be clear and punish-
ment speedy, certain and an economical deterrent so as to ensure
an indisputable association of ideas between pain and crime. A
rational legal system required that laws be as precise as possible,
with judicial discretion reduced to a minimum, so that all citizens
knew where they stood and could reason accordingly.

This approach, though present to some degree in Helvétius, was
to become very influential, especially through the work of Jeremy
Bentham, who found Beccaria’s work extremely suggestive. Ben-
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tham credited him with being ‘the father of Censorial Jurisprudence -
the first thinker to attempt a critical or ‘censorial’, as opposed to
a merely expository, account of the law, which sought to demystify
and correct the prejudices and confused reasoning that guided
most contemporary legal decision making. Indeed, Beccaria pro-
vided Bentham with one of his most important tools of criticism.
For Beccaria not only followed Locke in seeking to analyse complex
ideas into their simple, experience related parts. As H. L. A. Hart
has observed, he also anticipated Bentham’s elaboration of this
technique in order to deconstruct the supposed logical fictions that
in their eyes constituted the bulk of our traditional legal and moral
concepts. Both thinkers appreciated that terms such as ‘right’, ‘duty’
and ‘obligation’ could not be defined readily in terms of concrete
material objects and their effects upon us. As Beccaria put it, such
words were ‘abbreviated symbols of a rational argument and not
of an idea’ (p. 12). It was necessary, therefore, to look not for
definitions of these words alone but of the complete sentence or
argument within which they were employed. Only then would it
be possible to translate such statements into others in which the
words to be explained did not appear and were replaced instead
by things which could be directly experienced and analysed in terms
of pleasure and pain — a procedure Bentham called paraphrasis. For
both thinkers, notions of obligation and of duties, which lay behind
doctrines of rights, were all abbreviations for the argument that we
will suffer a sanction unless we behave in a particular way. As a
result, our basic legal and political vocabulary boiled down to the
possibility of punishment or the infliction of pain if we do not act
in a stipulated manner. The establishment of the right to punish,
therefore, provided the key to our understanding of the whole legal
and political system and consequently was the starting point for
Beccaria’s theory.

Beccaria agreed with Hobbes that the asocial state was one of
war, and that fear and the desire for security provided the motivation
for uniting to form society. Characteristically, it was the prospect
of pain rather than of pleasure that moved us to act. However, he
was far from believing that we sacrificed all our liberty to the
Leviathan in return for the protection it offered us. On the contrary,
he contended that we give up only the smallest portion of our
liberty, i.e. that portion necessary for us to enjoy the remaining
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part in peace and tranquillity (p. 11). As a result, law was justified
only to the extent that it was limited to what was required to
preserve the maximal amount of individual liberty possible.

Beccaria employed the idea of a social contract more as a
theoretical device for setting limits to the legitimacy of law than
as an actual historical act to explain its origins. However, in the
same chapter he made reference to a classic utilitarian justification
for law. If there were a sufficiently large secondary literature on
Beccaria to contain interpretative disputes, this combination of
contractarian and utilitarian arguments would no doubt have given
rise to ‘the Beccaria problem’. For it is generally argued that the
utilitarian argument either negates the contractarian or renders it
unnecessary and vice versa. On the one hand, utilitarians have
tended to regard the notion of a social contract as either redundant
or a pernicious fiction. If the purpose of government is to secure
optimal welfare then our obligation to obey any law lasts so long
as it performs this function better than any alternative and no
longer. Contractarian notions of consent and related considerations
of natural rights seem beside the point and merely serve to help
individuals withdraw their support for the general good. On the
other hand, social contract theorists have suggested that utilitarian-
ism fails to show a sufficient degree of equality of concern and
respect for the differences between individuals. They accuse utili-
tarians of potentially sacrificing the individual to the greater good
of society as a whole. From their perspective, the contract argument
appears as a way of ensuring that individuals are not used as a
means for some collective purpose.

The seeming confusion arising from Beccaria’s mixture of these
apparently conflicting arguments draws additional plausibility from
the fact that the first English translation of Beccaria’s book wrongly
credited its author with making ‘the greatest happiness of the
greatest number’ the benchmark of all laws and other human
arrangements. In the hands of Bentham, this principle became the
sole foundation of morals and legislation and was employed by him
in a merciless attack on all contractarian and rights-based argu-
ments. However, although Bentham owed the wording of his for-
mula — if not the ideas behind it — to this source, and in spite of
the fact that all subsequent English translators have continued to
attribute it to Beccaria, the Italian never employed the phrase. His




