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FOREWORD

by
The Right Hon. The Lord Mustiil

The past two decades have witnessed a remarkable flowering in the study of
arbitration. It has always been a subtle and elusive subject, but until quite
recently the intellectual problems have been masked by the relatively small
scale of the disputes, by the fact of their conduct within the confines of
individual national systems of law and practice, and by their strictly limited
exposure to scrutiny. With the exception of a few notable international scholars
few were interested in the articulation of a process which was considered to be
of only local and workaday concern.

This landscape is now dramatically transformed. Disputes are now often of a
quite different order of magnitude. The availability of primary sources, and
particularly of international sources, has been greatly enhanced, so that workers in
the field can look beyond their own parochial and personal experience to see how
others with equal experience but different cultural and legal backgrounds have
conducted the arbitral process. An intensified conflictual element has made all
concerned in that process more ready to dissect and criticise what is going on. The
growth of large-scale institutional arbitration has brought together, head to head,
numbers of skilled arbitrators with differing legal and forensic backgrounds, whose
preconceptions and methods may differ widely. The large amounts at stake have
attracted the atiention of law firms, packed with able lawyers, who would
previously have seen arbitration as no more than a minor adjunct of their major
concerns. Equally, there has been the exposure of major cleavages - between the
supposedly antithetical procedural disciplines of the civil and the common law;
between private choices in dispute resolution and public policy; between party
autonomy and due process; between speed and economy on the one hand and
accuracy of decision on the other; and of course between various conceptions of
what a fair process really involves — an exposure which has made all those who
think about arbitration realise how confused and difficult its principles really are.
This realisation has led academic law departments which might previously have
regarded arbitration as a minor dependency of commerce and hence unworthy of
serious study to come to recognise that this is an area in which the best minds can
fruitfully be engaged.

All these factors have combined to create a pressing need for published studies
which combine two virtues, not always found together. First, they must be
scholarly, which means they must be both intellectually rigorous and well founded
on the primary materials. Second, they must show an awareness of, and a response
to, the needs of the community (and particularly the international trading
community) whose function it is for commercial arbitration to serve. The outcome
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of this need has been a surge of publication. Any further contribution to it must
justify its existence by freshness of approach, clarity of structure, cogency of
reasoning, or breadth and depth of learning.

Happily, the present volume amply satisfies these demands, as the call for a
new edition plainly shows. Even a glance through the chapter headings is enough
to show the welcome breadth of the author’s approach. Certainly, some of them
occasion no surprise. Nowadays no work on arbitration with any international
pretensions could omit a full treatment of, for example, the role of the state court,
or the enforcement of foreign awards. But many of them are not routine. We find
distinct and full treatment of the Iran/US Claims Tribunal; ICSID arbitration; speed
in arbitration; documents-only arbitration; disputes between states; disputes
between states and private parties; the UNCITRAL Rules; venue. These and others

- are not the common coin of texts aimed at those who want to learn no more than

will help them to join the top players in the narrow and exclusive world of
eurocentric commercial dispute-resolution. The perspective is wider, and the aims
more grounded in practice, than that. And of course the reader will not simply
glance at the chapter headings, but will look within, at the notable collection of
materials and ideas; notable for the manner of organisation and the profusion of
sources, drawn from round the world. There will be found an interesting discussion
of, amongst others, the participation of connected parties, not a novelty in itself,
but a conceptually difficult topic which one can look for in vain in works aimed at
the practitioner; administered arbitration; internal appeals from one arbitral body to
another, long a feature of common law commercial arbitration but scarcely noticed
in the doctrinal works; the kindred topic, now achieving prominence, of a standing
external body able to receive challenges and appeals otherwise than by recourse to
the courts; tronc commun, already well known as one of the author’s special fields.
There is no need to multiply examples. These will serve to show the distinctive
character of the work.

The last chapter is entitled: “The continual search for improvements”. One need
look no further for the philosophy of the author or for the service which this work
will perform for the arbitrating community.

Mustill
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PREFACE

If 1 am right, the best role each of us can play is that of bearer of our beliefs
and ideals. If this is so, what matters is that these beliefs and ideals continue to
be carried on, irrespective of who the individual bearers are. However, nobody
can carry them on unless others have carried them on before and passed them
on further. ,

I therefore hope that the opinions expressed in this book will be kept alive
by other bearers, along with continuing development and improvement in the
ideas. I gratefully acknowledge the existing contributions on arbitration, in
particular those by van den Berg, Fouchard, David, Lew, Wetter, Gaja, Craig et
al, Saleh, Simmonds et al., Schizzerotto, Vecchione and Bernardini, as well as
publications such as Clunet, the Yearbook Commercial Arbitration and the
Revue de I'arbitrage. Without them this study (which is based on my lectures
to law students at the University of Padua during the academic years
1987-1988 and 1988—1989) could not have been made.

I have been asked to say in what way this study is different from others.
The author is generally the least suitable person to express such a view but, if I
have to give an opinion, I would say that the main characteristic of this study is
that it focuses on a different criterion for identifying international arbitration.

A distinction must certainly be made between international arbitration and
domestic and foreign arbitration. I believe that a further distinction must be
made between international arbitration and arbitration which is international
only because of the different nationality (or residence) of the parties, or
because it concerns relationships connected with various jurisdictions.

An ‘internationality’ based on procedure seems to me to be the key element
of international arbitration. Once this is acknowledged, international arbitration
acquires a unity. [ have tried to reflect the effects of this unity on the different
aspects of international arbitration.

The references I have made to various legal systems have been taken from
specialised publications. Because of the scope and diversity of the subject
matter and of the continual revision of statutory provisions and changes in
precedents, the information given here is simply preliminary. It cannot be used

to settle specific cases without being checked and studied in detail with the
advice of expert local counsel.

Milan, June 1, 1989

% % %k
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The eleven years which have elapsed since the first edition have been rich in
changes in national legislations. The Uncitral Model Law has been adopted by
many countries. ,

The number of arbitral proceedings has increased. ADR has registered more
interest in the U.S. than in other parts of the world. Several law schools are
now teaching arbitration. I myself have taught arbitration once again at the
University of Milan during the academic year 1996 — 1997 and at a 22-hour
course organised by the European Court of Arbitration and the Council of the
Bar of Milan. The procedural aspects of it have attracted more attention from
scholars of procedural law.

The new millennium offers much room for improvement, for instance in the
field of an International Arbitration Court of Appeal. Open minds have the
opportunity to help arbitration progress in many ways.

Milan, April 2000 Mauro Rubino-Sammartano
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