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Author’s Preface

This collection is selected from the papers written after
1998, when another book of mine called “Towards the Rule of
Law” came out. Some of them have already been published. A
few of them were co-written, for which I have made a declaration
in the postscript. In this collection, some important concepts
seem not to be out of use or seldom to be used today. But in order
to reflect the development process of the legal ideas and theories in
our country, I decide to put them into this collection considering
that some of them still make sense today. As I said in the preface
of “Towards the Rule of Law”, I'd like to ask people not only 1o
take it as a book of theoretical academic writings, but also a book
with dribs and drabs of Chinese legal history.

As a state governance strategy and struggling objective, “to-
wards the rule of law, to build a socialist state with the rule of
law” was prescribed in the Constitution in March 1999. Since
then I have taken great efforts to continue this study both through
theory and practice. On the one hand, this issue is of great signif-
icance and its research scope is broad; on the other hand, it is be-
yond my expectation that it is so difficult to solve the issue in the-

oretical aspect. From the beginning of 1980s up to now, the ar-
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gument among “the doctrine of the rule of law”, “the doctrine of
combination” (jie he lun, people who hold this theory think that
the best way to govern a state is to combine the doctrine of the
rule of law and the rule of man) and “doctrine of abolishment”
(qu xiao lun, people with this idea think that the rule of law is
not suitable for China and it should be abolished) has lasted more
than twenty years. Though the idea of the rule of law has been
put into the Constitution, some people still claim the meaning of
the rule of law is that “law is of great importance”, which should
be combined with the idea of “the rule of man”. They think the
rule of law is not perfect; and some supplementary “state gover-
nance strategies” should be adopted in order to overcome “the one-
sidedness” of the rule of law. I’ve deeply realized that we have to
make great efforts to clarify the basic concepts and theories of the
rule of law, and to research and propagandize them as well.

In recent years, I also take human rights theory as my con-
cern and research focus. I resigned as vice-director of The Human
Rights Research Center of CASS in February 2002. In October
2002, I established Hunan University Research Center for Rule of
Law and Human Rights and have acted ever since as director of
the center. The center has conducted a series of successful re-
search and education projects with the organizations of Nordic
countries, the Unites States and the United Kingdom in the field
of human rights. Though human rights theory did not attract the
general concern and participation of Chinese scholars until the
nineties of last century, the viewpoints of the government officials
have changed fundamentally. We can carry out dialogues on an e-

qual basis with western scholars in the field of human rights. But,
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thinking over the gap of the reality and future in the field of hu-
man rights between China and the international community, what
the Chinese scholars have done is just like the first step of the
Long March. As for me, human rights issues are like flowers in
the mist. I feel that I have just stepped across the threshold of the
academic palace hall. In the coming two years, I must finish edit-
ing the first national textbook of Human Rights Law. I'm ap-
pointed to act as the editor-in-chief of this book by the Ministry of
Education. I must also complete the research work of Theory and
Practice of Human Rights Law, which is one of the key research
projects of the Ministry of Justice, and some other books on hu-
man rights as well. It seems that my love for human rights will
not end in my remaining years.

Some of the papers in the part of Methodology of the Science
of Law in this book are part of the contents of Philosophy of Law
which I have advocated for years. I believe Philosophy of Law is
different from Jurisprudence. It has its own system. If we say Ju-
risprudence is a science about the most general concepts, cate-
gories, norms, elements and principles of law, Philosophy of Law
is a science about materialism and dialectic issues of law, legal sys-
tem and legal thoughts. Essentially, Philosophy of Law is episte-
mology and methodology of law with the characteristic of “law as
content and philosophy as form”. In some sense, it is a marginal
discipline between law and philosophy. But I tend to believe Phi-
losophy of Law is a part of law. There used to be “five isms” in
the practical and theoretical circles of law (see “The Development
Prospect of Law in China in the 21st Century "), which is the
centralized embodiment of epistemology and methodology of ideal-
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ism and metaphysics. Therefore, I never doubt it is of great sig-
nificance to study and master Philosophy of Law.

When [ was writing this preface, a past event came into my
mind, which is relevant to the paper “Reflection on the System of
People’s Congress in China”. In December 1996, the Standing
Committee of the National People’s Congress held a senior seminar
concerning the work of People’s Congress in Shenzhen. The par-
ticipants included several vice-chairmen of NBC, directors of the
sub-commissions of NBC and chairmen and general secretaries of
the people’s congresses from the provincial level. I was invited to
give a lecture at the seminar. The topic was “The Theory and
Practice of the Rule of Law”. The day before the lecture, some
participants said to me: “Professor Li, we have already read your
draft. Could you tell us something else beyond the draft of your
lecture?” “All right”, I answered. The next day, I made a pre-
sentation entitled “Twelve Suggestions for the Reform of People’s
Congress” (the above-mentioned paper touched its eight points).
At lunch time, chairmen of the local people’s congress from five
provinces and I sat at the same table. Chairman Ye Gonggi of
Shanghai People’s Congress said to me: “Your twelve suggestions
are very helpful. We all agree with you. But there’s still a defect
in your presentation.” “What’s it?” I asked. “Why did you put
the suggestion—to improve the relation between the party and the
people’s congress—as the last one?” he asked again. “Perhaps you
did not pay much attention to my lecture. I said the last sugges-
tion is the key point. ” I answered. This little event often stirs
me with some thoughts and feelings: Law scholars should pay

more attention to the theoretical and practical issues we may face
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during the process of the constitutional construction. We should
study more what the government functionaries and especially the
leaders of various state organizations care about, think of and
practice. We should not talk too much about abstruse and irrele-
vant “theory”. Law experts should have more courage for theory.
As I have observed, the theoretical experts and practical workers
in our country often share the same ideas on many issues of con-
cept update and system transformation. The difference is that the
practical workers are more cautious due to their positions.
Whether a certain new theoretical idea or reform suggestion will
be adopted or not depends on the politicians’ attitude. But if
scholars don’t say what they should say, or don’t research what
they should research, they will lose their value as scholars.

With the consent of my two of friends, I’d like to publish
two poems they write for me. One is Professor Yu Ronggen, for-
mer vice-president of Southwest University of Political Science
and Law, now director of the Commission of Legal Affairs of
Chongging Municipal People’s Congress. He is also a distin-
guished scholar of history of law. The other is an associate re-
search fellow of law from CASS. His early life was full of frustra-
tions. He has been working in the field of history of law for more
than twenty years. Both of them wrote poems for me as encour-
agement during my hard times. I still treasure up their
manuscripts today. They speak highly of me in the poems, which
makes me feel deeply ashamed because I do not think I'm up to all
the praises. But I think they are sincere. It is difficult to write a
poem without romance and enthusiasm. So I take heart of grace

to put these two poems in the preface as a temporary measure to
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encourage my work in the future.
(D
To Congratulate Mr. Li Buyun on his seventieth birthday, [
write a poem using the same tune as his Towards the Rule of
Law, which expressed his ambition.
For fifty years striving with all your might,
A new book on the rule of law you write.
To defend the country you don’t feel death,
And you love people as long as you’ve breath.
Writings are not merciless as the cold,
History can be remarked from the old.
Uttering innocence with emotion,
To motherland you’ve giv’n your devotion.
by Yu Ronggen
May 30, 2002

(1I1)
To the tune of Qilu *
Congratulation on Mr. Li Buyun’s
Seventieth Birthday
The grand works written with a big pen like a beam,
Shows that you're a learned scholar in high esteem.
You have rivers and mountains at heart, we can see,
And your broad-mindedness is as vast as the sea.
Your former works won people’s great admiration,
And the new book gets even higher estimation.
Seeking for human rights and the rule of law,

You still climb the science summit as hard as before.
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* (Jilu is a Chinese metrical octave with sev-
en
characters to each line arranged in s strict tonal
pattern and rhyme scheme.
by Qi Jun
in late spring, 2003

Li Buyun
May 2003, in YueLu Mountain
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