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PREFACE

A decade has passed since the publication of the first edition of American
Law and Legal Systems. We are struck by how much law reflects the old adage,
“The more things change, the more they stay the same.” At times it seems as
if the lJaw moves at a glacial pace, yet in the last ten years much has happened
in the field of law. The growth of the Internet has caused the rethinking of the
concept of intellectual property. The various political controversies have al-
tered, for better or worse, the relations of the three branches of the national
government under the separation of powers doctrine. The emphasis on glob-
alism has changed how we view the environment and our concepts of pri-
vate property. At the same time, one of the law's main virtues is that it does
not change too radically, thereby bringing stability to our affairs. We have
tried to write a book that captures both the change in, and the stability of, the
law. Dealing with this paradox of change and stability is what makes the
study of law so fascinating.

A goal of any new edition is to update the material, using more current
examples to illustrate key points. Whenever appropriate, we have tried to
use examples to which today’s student can easily relate. The major change
has been the addition of a new chapter on environmental law (Chapter 9).
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xii Preface

Environmental law is a fast-growing and often neglected area of the law that
we believe is likely to continue to increase in significance. At the same time,
we have eliminated dated material.

We would like to thank our families, who by now are getting used to
these periodic revisions but who nevertheless must endure our absences and
crankiness. Next, thanks to our colleagues in the Department of History and
Political Science of West Texas A&M University for their continued support.
A special note of thanks goes to our departmental secretary, Marilyn Mc-
Millen, who always meets our frantic deadlines with calm and serenity. Our
special thanks to those who reviewed our revision plans and made many
helpful suggestions for which we are truly grateful: Richard A. Brisbin, Jr.,
West Virginia University; Mark A. Graber, University of Maryland; David C.
Larkin, Arizona State University; and Kevin T. McGuire, University of North
Carolina at Chapel Hill.

Finally, we would like to thank the professional people at Prentice Hall
with whom we worked. First, thanks to Beth Gillett, Political Science editor,
for the opportunity to do a fourth edition. We also want to thank Nicole Con-
forti, associate editor, and V. Nelson, copy editor, for all their wonderful help.
We especially wish to thank Merrill Peterson for doing such an excellent job
of coordinating the production of this edition. His patience and guidance
made this edition the smoothest yet.

James V. Calvi
Susan Coleman
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INTRODUCTION

ln order to understand the American legal system, one must first come to
terms with the question: What is law? Americans have always had ambivalent
feelings about law. Our rhetoric is full of noble ideals such as “equal justice
under law” and the “rule of law.” We pride ourselves on having a “govern-
ment of laws, not men,” and on the assertion that “no one is above the law.” At
the same time, disregard for the rule of law has been part of our political tradi-
tion. We are a nation born of violent revolution, and during our frontier period
vigilante groups often took the law into their own hands. Even in our own time
we debate the role of civil disobedience in the civil rights, animal rights, abor-
tion, and antinuclear movements. Civil disobedience is the belief that a person
has a moral right to disregard an unjust law. In our own time the debate over
the role of civil disobedience continues. In the 1960s, the radical left believed
ending the war in Vietnam or achieving civil rights for African Americans jus-
tified the use of violence. In the 1990s, the radical right used similar arguments
to justify violence against abortion clinics. Some paramilitary militia groups
even challenged the legitimacy of the government itself.



2 ' Chapter 1

In many ways the questions we ask ourselves about the nature of law are
the same ones we ask about our political system and about society at large.
How do we account for the conflicting attitudes Americans have toward law?
How can persons who are law abiding one minute turn into a lynch mob the
next? How can a nation founded on the basis of its citizens’ “inalienable rights”
systematically deny those rights to African Americans and other minorities?
How can we explain these contradictions? The answers to these questions are
not easy, but we can begin to understand the paradox by understanding the
nature of law both in general terms and in American society specifically.

In this chapter we will focus on several aspects of law in the United
States. First, we will examine the functions of law in society. Second, we will
discuss the source of law in society in order to help us understand why peo-
ple do or do not obey the law. Next we will define the different kinds of law
in our legal system, with examples of the various forms the law takes. Finally,
we will conclude with a case study of Bob Jones University v. United States,
which illustrates a number of the chapter’s major points.

FUNCTIONS OF LAW IN SOCIETY

Society tends to place far too much emphasis on the negative aspects of law.
Many view the law as a list of things they are forbidden to do. Perhaps this
attitude is only natural, given our socialization. As children we were continu-
ally told, “Don’t do this” and “Don’t touch that,” so it is understandable that
our first contact with authority has negative connotations. Law, like the
restrictions placed on us by our parents, defines the boundaries of acceptable
and unacceptable behavior. But law is more than just a list of forbidden activ-
ities; it touches every aspect of our lives and should be viewed as a positive
force. Following are some of the functions of law in our society.

Law bestows benefits on people. One of the positive aspects of law that
perhaps we seldom consider is that it bestows benefits upon people. Govern-
ment, no matter what its form, uses its law-making power to determine who
receives certain benefits and who does not. Laws deciding eligibility for pro-
grams like Social Security, food stamps, unemployment compensation, and
veterans’ benefits are just a few examples; laws determining who may oper-
ate an automobile, practice law, sell real estate, or receive tax deductions are
some others. Law is thus closely connected to the political system since it is
government that determines “who gets what, when, and how.”! The law
becomes a major concern of interest groups who try to secure the passage of
laws beneficial to them while blocking the passage of those that harm their
interests. Finally, it is the government’s ability to meet the demands of inter-
est groups and its fairness in allocating benefits that provide an important
measure of governmental effectiveness.
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Law reflects society’s values. Interest groups do not use the law just to
promote their selfish economic interests. Law has important symbolic value
in our society. Interest groups, like pro-life and pro-choice groups, want the
law to promote certain values that-they cherish in society. This is why some
people and groups are willing to work to promote school prayer, ban flag
desecration, and punish homosexuality. It is why others are equally willing
to push for separation of church and state, freedom of expression, and toler-
ance of individual lifestyles. People on both sides of a controversial issue
believe it is important for the law to reflect the correct view—which, of
course, means their personal view of public policy. This eagerness of groups
to see their views reflected in the nation’s laws occupies the major portion of
political debate in a country.

Law creates new programs. The next function of law is closely related
to a previous one. Government, by passing laws that bestow benefits, must
create both new programs and the bureaucracies to administer them. Pro-
grams such as flood control, crop insurance, welfare benefits, and highway
construction by their very nature benefit people in varying degrees. Some
programs, like highway construction and flood control, are seemingly for the
general welfare but also bestow benefits (like big profits) on highway con-
tractors and insurance companies. Battles between the president and Con-
gress over the nation’s budget are actually struggles over the funding levels
of new and existing programs that have been created by the government.

Law proscribes certain activities. As we have noted, most of our
thinking about law centers around what we may not do. Law forbids behav-
ior that causes harm to other people or to their property. Some behavior is
termed malum in se, or “wrong in itself.” Consequently, the law forbids mur-
der, rape, arson, theft, and other forms of antisocial behavior. There are also
laws banning activities that, while not harmful in themselves, are forbidden
simply because society disapproves of them. Neither parking in a “no park-
ing” zone nor letting the meter expire is really wrong in itself, but both are
against the law. These are examples of malum prohibitum—acts that are
wrong merely because they have been prohibited by government. Finally,
some forms of behavior—such as gambling, prostitution, physician-assisted
suicide, or homosexual activities—are debatable as to whether they are
wrong in themselves or simply wrong because a majority in society thinks
they should be prohibited. In any case, it is only by banning and punishing
certain activities that people can live together in society in relative harmony.

Law provides predictability. One final function of law is to provide a
measure of predictability so that we can conduct our affairs with some cer-
tainty. Contract law is a good example of law fulfilling the need for pre-
dictability; without contracts enforceable in courts, businesspersons could
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not conduct their affairs. We also seek predictability because we want some
assurance that those in power will not act arbitrarily. One element of due
process is the requirement that a law forbidding an activity cannot be “void
for vagueness.”? Some Supreme Court justices, for example, have expressed
concern over upholding pornography laws when the Court itself has such
difficulty defining pornography.® Lawyers want some assurance that the law
governing the outcome of yesterday’s cases will serve as guideposts for
today’s decisions and tomorrow’s cases. That assurance is why lawyers so
eagerly look for precedents, cases previously decided, when presenting cases.
Lawyers hope that such precedents will help guide the judge’s decision and
make the outcome more predictable.

Despite the comforting assurances of predictability that we seek in the
law, there is, paradoxically, unpredictability as well. Professor Lief Carter
reminds us that if law always predicted the outcome of disputes, people
would never go to court. When the law fails to predict the outcome of a dis-
pute and both sides believe they have a chance to win, lawsuits follow.*
Carter notes that the use of ambiguous wording in statutes and court opin-
ions is one reason for the unpredictability of law. Phrases such as “due
process of law” and “beyond a reasonable doubt” illustrate the ambiguity of
the language of law.’

These functions of law give us some clues about the nature of law by
making us aware of its purpose for a society. Law can be seen as a battle for
scarce resources, as a way of organizing society, or as a source of predictabil-
ity and stability. But understanding the functions of law in society is not
enough. Another important aspect of law is the source of law in a society. We
now turn our attention toward understanding why people obey the law.

SOURCES OF LAW IN SOCIETY

It is because law performs such important functions that it becomes neces-
sary to examine the source of law in society. The source of law concerns not
only the legitimacy of the law in the eyes of the people, but also the legiti-
macy of the lawmaker. In an absolute monarchy, the will of a single individ-
ual and the law are one and the same. In the film The Ten Commandments, the
Pharaoh had only to say, “So let it be written, so let it be done,” and his word
became law. How can the will of a single person be so readily accepted by
others as binding? In other words, from where did the Pharaoh derive his
power, and why did his people obey him?

The answer to why humans obey can be as varied as humans them-
selves, but generally the reasons can be reduced to two: People obey either
because they believe that they should or because they are afraid not to. Com-
pliance with the law is much easier to effect if the lawmaker can convince the
people that he or she has the right to make the law. In some societies—ancient



