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PREFACE TO THE CHINESE EDITION OF
PHILOSOPHY OF CRIMINAL LAW

Sixteen years have passed since the original publication
of my Philosophy of Criminal Law. Nine years have passed
since the book was first translated into Chinese by Professor
Xie Wangyuan. 1 have been impressed both by the interest
in my book in China as well as by the excellence of Xie’s
translation. He has asked me to write a brief preface for
his new translation, and I am happy to accept his invita-

tion.

From the perspective of a legal philosopher my

own approach surprisingly little about the criminal law
has changed. Theorists still need to interpret the several
fundamental principles of criminal liability I identified in
1987: legality, actus reus, mens rea, concurrence, harm,
causation, defenses, and proof. The substantive criminal
law continues to apply these principles in novel and contro-
versial ways. These fascinating developments reinforce the
centrality of my fundamental principles to an understanding
of the philosophical foundations of the criminal law.

Still, a great deal has changed in Anglo — American

criminal law in the past sixteen years. The most significant
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trend is the massive increase in the size and reach of the
criminal justice system. By almost any measure, the United
States has enacted too many criminal laws and inflicts too
much punishment. Commentators are reluctant to estimate
the number of criminal offenses, but the figure may run into
the hundreds of thousands. No living person can begin to
describe more than a tiny fraction of the criminal laws that
currently exist. And these numbers (whatever exactly they
may be) are bound to rise, as criminal statutes are easily
enacted but seldom repealed. Anyone who studies contempo-
rary criminal codes is likely to be impressed by their scope,
by the sheer amount of conduct they render punishable.

Data about the extent of punishment are more reliable.
At the present time, approximately 2. 1 million Americans

are incarcerated in jails and prisons, and 6.5 million are

under the supervision of the criminal justice system
which includes probation and parole. These statistics are
unprecedented in the history of democratic governance, and
should shock our sense of justice. Still, few believe that
these trends will be reversed in the near future. No existing
political constituency (except for a handful of academics)
favors a reduction in the scope and breadth of the criminal
law. Only severe economic recessions have led politicians to
seriously entertain the possibility that we must reduce the

size and scale of our criminal justice system.
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A philosophical response to these problems requires a

theory of criminalization

a set of constraints that must
be satisfied before the siate may enact a statute that sub-
jects offenders to punishment. Sadly, eXisting criminal law
appears to conform to no theory at all. According to
William Stuntz, “criminal law ... adheres to no normative
theory save that more is always better. ”  Still, some con-
ditions must be satisfied in the United States in order to
create a criminal offense. Unfortunately, these conditions
are woefully inadequate to justify the imposition of the crim-
inal sanction. Let me briefly describe the test of criminal-
ization that criminal statutes must pass. Most laws burden
(that is, limit or restrict) liberties. When the constitution-
ality of these laws is challenged, courts respond by dividing
liberties into two kinds: fundamental and non —fundamen-
tal. The constitutionality of legislation that restricts a fun-
damental liberty is subjected to “strict scrutiny” and 1s
evaluated by applying the onerous “compelling state inter-
est” test. Virtually all criminal laws, however, limit
non — fundamental liberties, and are assessed by applying
the much less demanding “ rational basis” test. Under
this test, the challenged law will be upheld only .if it is
substantially related to a legitimate government purpose.

The legitimate government purpose need not be the actual

objective of the legislation only its conceivable objec-
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tive. Since only those laws that lack a conceivable legiti-
mate purpose will fail this test, courts almost never find a
law to be unconstitutional when non - fundamental liberties
are restricted. As a result, the state needs only some con-
ceivable legitimate purpose to enact the great majority of
criminal laws on our books today. Persons who break these
laws can be punished simply because the state has a ratio-
nal basis to do so.

On the other hand, the state needs an extraordinary
rationale to punish persons who exercise fundamental liber-
ties. The Constitution effectively precludes the state from
criminalizing travel, prayer, or political speech, for exam-
ple. Outside the narrow range of fundamental liberties,
however, it is only a slight exaggeration to say that the state
can decide to criminalize almost anything. A hypothetical

case may help to demonstrate the extent of state power in

the criminal arena and the potential injustice of this
power. Suppose that legislators become alarmed by the fact
that too many persons are unhealthy and overweight. Ini-
tially, they attempt to facilitate the efforts of consumers to
eat a better diet by enacting legislation requiring distributors
of fast foods to display nutritional information on their pack-
aging. If the constitutionality of this law were challenged, it
would seem appropriate for courts to defer to legislators by

invoking the rational basis test. Suppose, however, that



legislators came to believe (as is probably the case) that
better information would have little impact on the problem of
obesity. Imagine that they decided to prohibit
of criminal liability

on pain

the consumption of designated un-
healthy foods. Suppose that sausage were placed on this
list. Once again, the rational basis test would be applied to
assess the constitutionality of this law. This hypothetical
crime is almost certainly constitutional, since the liberty to
eat sausage does not seem to qualify as fundamental. The
state has an uncontested interest in protecting health, and it
is at least conceivable that proscribing the consumption of
sausage would bear a substantial relation to this interest.
Admittedly, many foods are more detrimental to health than
sausage, and not all sausages are especially detrimental to
health. But the fact that a criminal law is underinclusive
and/or overinclusive is not regarded as a constitutional im-
pediment under the rational basis test. In other words, a
criminal statute may proscribe some instances of conduct
that do not contribute to the statutory objeétive, and need
not proscribe each instance of conduct that does contribute
to the statutory objective.

What is remarkable about the foregoing approach is its
complete indifference to the distinction between criminal
and noncriminal legislation. It is one thing for noncriminal

laws that burden non — fundamental liberties to be evaluated




by the rational basis test. But it is quite another when

criminal legislation is assessed by that same standard. The

criminal law is different importantly dissimilar from oth-
er kinds of law. The extraordinary procedural protections
surrounding the criminal sanction are sensible only on the
assumption that the criminal law is unlike other bodies of
law. What is so distinctive about the criminal law? The an-
swer, 1 believe, is that the criminal law is different in that
it subjects persons to state punishment. All punishments vi-
olate rights in the absence of a compelling justification.
Contemporary constitutional law provides an inadequate the-
ory of criminalization because it fails to provide a justifica-
tion sufficient to override these valuable rights.

Without a respectable theory of criminalization, the
criminal law has expanded rapidly. The single most impor-
tant factor that has led to the remarkable growth in the size
of the prison population is the imposition of increasingly se-
vere punishments for drug offenders. A few statistics tell
the story. Since 1980, the incarceration rate for drug of-
fenders has grown by over 1000 percent. Each year, more
persons are jailed or imprisoned for drug offenses than were
jailed or imprisoned for all crimes combined in any year
from 1920 to 1970. More than a quarter of all new inmates
are sentenced for “ drug-—only” offenses, without any

other violent or criminal behavior. On any given day, more



than 430000 persons are incarcerated for drug offenses in
the United States

more than a third for the crime of
simple possession. Minorities have borne the brunt of this
trend. Although minorities are about as likely as whites to
use illicit drugs, their rate of imprisonment is grossly dis-
proportionate to their representation in the drug — using pop-
ulation.

Various strategies have been proposed to retard our ex-
cessive reliance on incarceration. Commentators have begun
to explore imaginative modes of punishment that do not in-
volve imprisonment. Many of their recommendations are
welcome. But there is little reason to anticipate a reversal
of this trend without revisions in the substantive criminal
law itself. Citizens in a democratic state must debate
whether the conduct for which persons are punished should
remain subject to the criminal sanction. A thorough rewrit-
ing of my Philosophy of Criminal Law would have added a

more detailed treatment of the topic of criminalization.

Douglas. N. Husak
Rutgers University
March 7, 2003
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