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1. Education in the Law

Several years ago, some of us decided that something should be done about the
general failure of California high schools to teach practical legal skills. How could our
society make a dent in ' legal illiteracy *> , we thought, if our schools didn’t even teach
kids the basics of landlord-tenant, domestic relations > , consumer and business law * 7
Armed little more than our convictions, we approached members of the Los Angeles
Times editorial staff with the idea that they should join with us to push for > legal
education in the public schools. It was all an eye-opening ¢ disappointment.

Education in the law is an absolute necessity, though I wish that it were not.
As a society we need to provide more—and more creative—law teaching in our high
schools. No one can ever hope to represent themselves if they are ignorant of how
our laws and dispute resolution  systems work.

Our society was founded on liberal beliefs which included an acceptance of
“natural” or “positive” law ® —the idea that all men recognize and respect natural
equality. The original dream was that all men would, and could, freely contract °
with each other and that nointervention by the state would be necessary. If and

when disputes occurred, a jury of twelve would hear evidence and arrive at a
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4 EDUCATION IN THE LAW

verdict Yon the basis of faimess. Education would be properly tied to moral lessons
intended to produce a consensus as to what constituted fairness.

As our society grew into an urban and mechanized state, we lost much of this
liberal spirit, just as we lost many of our other natural sensations. It became easier
to write rules and create programs for social and economic interaction than to
mediate 'disputes as they arose. In the attempt to institutionalize “fairness,
freedom suffered.

The rules that we have evolved can transform the simplest transactions Pinto
bureaucratic nightmares. Whereas the 19th-century farmer built his home and barn
as he saw fit, his 20th-century counterpart must file an environmental impact
report ", take out building permits, hire licensed contractors and build to
specifications which are unrelated to his needs or concerns. The urban homeowner
will find that the legal complexity of constructing a backyard shed costs more in
time and money than the construction itself.

The businessman of the 19th century looked to his banker for guidance. His
20th-century counterpart requires legal assistance from an attorney specializing in
tax law, an accountant familiar with mandatory insurance programs, plus a host of
other quasi-legal specialists. Where the 19th-century youth group could gather at
the local church for a dance, today’s youth must incorporate '°, and report to two
governments ', before they can rent a hall. The conditions which must be met
before those same youths can be legally employed to mow a lawn or babysit often
price them out of the labor market.

It seems that law has grown geometrically and the population arithmetically. The
moral homilies ¥of the 19th century legal education were not sufficient tools for coping
with 20th-century legal complexity, yet it is only within the last two decades that the
curriculum in public schools has shown any recognition of this fact.
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2. Law and Morality

It can be presumed that all or most societies distinguish legal rules from moral

precepts in some fashion. The positivistic legal doctrine ' of the nineteenth
century attempted to carry this tendency to its consummation . John Austin >
emphasized the need for eliminating ethical value judgments and moral reasoning
from the application and enforcement * of the law. Hans Kelsen * bluntly declared
that, in his view of the positive legal order, “the concept of law has no moral
connotations whatsoever.” More recently, Herbert Hart > has offered a defense,
with some qualifications of the positivistic insistence on separation of the two
agencies ° .

The separation doctrine is generally not extended to the making of law .
Justice Holmes 8 , for example, who was a protagonist of the doctrine, declared
that “the law is the witness and external deposit of our moral life. ” The makers of
the law ° are frequently influenced by traditional or novel ideas of sociel morality.

It is not only true that the most basic tenets of this morality are almost inevitably

1 positivistic legal doctrines SEUEFE2FE , LR B

2 John Austin (1790—1859) : ZAMTHE IR BEE A, 1825 4 (i 1826 )R FRBOK ¥, Fidk
# The Province of Jurisprudence Determined ({H: BB # B ). A plea for the Constitution ({ZEHEEY)
Lectures on Jurisprudence ({B:FHFEUE L) IS4,

3 enforcement: 44T, SEHE
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8 LAW AND MORALITY

received into the body of law 1°. It should also be noted that there is a wavering
line of demarcation between those moral principles which become part of the law
and those which stand outside its orbit.

In the law of unfair competition "', for example, some changes accomplished
in recent times by courts and legislatures “must be attributed to a sharpening and
refinement of the moral sense, accompanied by a conviction that the business
community must be protected against certain reprehensible and unscrupulous
trading practices by means more effective than moral disapproval.

Conversely, it may happen that certain acts previously deemed to demonstrate

3are taken out of the domain of

a degree of immorality requiring legal proscription !
law and relegated to the sphere of individual moral judgment. In England, for
example, homosexual acts “between consenting adult males were removed from
the reach of the criminal law ', and similar legislation Swas adopted in the state
of Illinois.

In as much as the promulgation "of ascertainable standards identified as
legal commands or prohibitions is an essential ingredient of the rule of law 8 |
there is a plausible axiological conviction behind the demand that the law and
morals be kept apart in the administration of justice '°. Yet, there are definite
limits to the extent to which this demand can be realized and implemented in the
Jjudicial process °. Where there is ambiguity and doubt in the law, the ethical
convictions of the judge as to the “rightness” or “wrongness” of a certain solution
will often have a decisive bearing upon the interpretation *'of a statute or the
application of an established rule to a novel situation. A reliance on moral ideas may also
occur when courts, in overruling 2 a precedent % , depart from the doctrine of stare

10  body of law: LAY &4k

11 law of unfair competition: A X4 &= 4B 158, ?f:ﬁ%*?fﬁﬂ‘]@ﬁ(q’ﬁiﬁxfﬁ“Qf?ﬁ‘"\“ﬁi‘f"%
18], H1“Statute of Frauds” %4 $& ARERE" TR RV X H 8 law of unfair competition”, Rt
RAEMTHITRIE S0 R MBS, TR Y HPEE", XKML RNE
oL ETRER. Y, AR FRE RIS T, 10 Anti-trust Law” 5 “ant”

12 legislature: 37 el £

13 proscription: 25 1F

14 homosexual act: Fj¥EHETT R

15 reach of the criminal law: B 697 B
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10 LAW AND MORALITY

decisis >*. Furthermore, a judge may become confronted with the moral dimension

5

in the law when he is called upon to enforce an enactment *which is totally

repugnant to the community’s sense of justice *'.
There exist, of course, broad areas of the law in which moral ideas do not play

28

any conspicuous part. The technical rules of procedure *°, the regulation of

negotiable instruments %, the enactment of traffic rules ®, the details of the
governmental organizational scheme would generally fall into this category. The
guiding notions of legal policy in these areas are utility and expediency rather than
moral convictions.

It appears from the foregoing exposition that the law and morality represent
distinct normative orders 3'whose spheres of control overlap **in part. There are
domains of morality which stand outside the jurisdictional boundaries *of the law.
There are branches of law which are largely unaffected by moral valuations. But
there exists a substantial body of legal norms *whose purpose it is to guarantee and
reinforce the observance of moral imperative 3which are deemed essential to the

well-being of a society.

24 stare decisis: (HL ) A8 G5

25  enforce: AAT, LM

26 enactment: 3. FEIB:, ik

27 sense of justice: I, IE X WS
28 rules of procedure: (¥R R 31

29 negotiable instruments: ¥ii# 1E % , B4R



