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ABSTRACT

The objective of criminal procedure and the structure of
criminal procedure are the two major subjects in the contempo-
rary study on criminal procedure. Comparatively speaking, the
objective of criminal procedure is a subject of a deeper domain
than the structure of criminal procedure is. But, on the objective.
of criminal procedure.not there has been a systematic and overall
research to date. This book is oriented to take the objective of
criminal procedure as the object of study, aiming at an establish-
ment of a theory on the objective of criminal procedure that can
embody the outlook of value balance on the basis of a general
survey and review over the relative theories from both home and
abroad. ‘

This book is made up of five chapters. Proceeding from the
defination of the objective of criminal procedure and the analysis
of the restrictive factors of the objective of criminal procedure, it
carries out a systematic and overall study on the theoretical clas-
sifications, the due objective of criminal procedure in our coun-
try, the means of effecting the objective of criminal procedure
and the choice by balancing when the'collisior_l of different inter-
ests happens in the course of the application of the objective of
criminal procedure.

The objective of criminal procedure is a core subject in the
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field of criminal procedure, It is not only one of the internal ele-
ments and the basic premises of criminal procedural legislations
and practice but also an object of study of the jurisprudeuce of
criminal procedure., in which such aspects as the subjects of
criminal procedure. the functions of criminal procedure and the
structures of criminal procedure, etc, are inherently involved. In
the author’s opinion.the objective of criminal procedure is the
goal that a state hopes to attain by practising the criminal proce-
dure; it is a state’s preconceived ideal model concerning the re-
sult of a criminal action; the way of its expression is in the ideo-
logical form. The objective of criminal procedure embraces two
different gradations. viz. the direct objective and the fundamen-
tal objective. In different historical periods or in different coun-
tries of the same historical period, the specific contents of the
objective of criminal procedure may be not in the same case. The
restrictive and influential factors of the objective of criminal pro-
cedure mainly include the procedural structure, the procecaral
value, the situation of crimes and the legal culture and so on.
The study of the relation between the objective of criminal proce-
dure and its restrictive factors is of great practical significance for
the determination of the objective of criminal procedure in our
country.

The Western procedural theories have tried to do classifica-
tions to the objective of criminal procedure from different view-
points. This book presents an objective introduction about the
theoretical categories of the objective of criminal procedure. such
as, the crime control model, the due process model, the family

model, the doctrine of due process and the doctrine of substan
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tive reality. etc, whereupon it raises the following characterized
comments ; [t is not only out of accord with the developing trend
of procedural civilization. progress and democricy. but is also hi-
able to cause the abuses of judicial power. and thus to result in a
high rate of mishandling of cases to advocate restraining the de-
fendant’s procedural rights and take the defendant only as the
best origin of evidence in order to highly efficiently punish the of-
fenders with neglect of the unity of punishment on criminals and
protection of human rights. But, on the other hand, if the defen-
dant’ s interest is put in an absolutely favourable position. its
priority being ensured to the interests of the society and its mem-
bers. the substantive reality and the value of criminal procedure
will be circumvented evitably, and, as a result. the legal order
will be in a failure of safeguarding. Therefore. both singleness
and absoluteness in value choice should be denied in the determi-
nation of the objective of criminal procedure.

This book mainly takes an exploration on the following is-
sues : the objective that our country should pursue through crimi-
nal procedure, the determinative base for this objective, the gra-
dations of this objective and the relation between the gradations
and the specific scheme for perfecting the legislations and im-
proving the justice so as to fulfill the our country’s objective of
criminal procedure. The direct objective of criminal procedure in
our country should be an unity of punishment on criminals and
protection of human rights. The fundamental objective is to safe-
guard the system and order set by the consitution. This is a nec-
essary conclusion drawn from the theoretical analysis and a sober

evaluation on a lot of experience and teachings of our country.
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Compared with the Western cutlocks on the objective of criminal
procedure, the features of our country’s outlook are manifestad
mainly as follows ; (1)1t embodics a pursuation of manifold vaiaes
in criminal procedure; (2) The prerequisite of crime control is
that the proof in criminal procedure should arrive at the cbjective
reality instead of substantive reality; The protection of human
rights is not limitted to the protection of the rights of the defen-
dant only, but encompasses a wider range of contents. The ob-
jective of criminal procedure in our country demands the legisla-
ture, the judiciaries and the theoretical researchers to undertake
“a reconsideration into the relations between such respects as sub-
stance and procedure, crime control and human rights protec-
tion, etc. _
Correctness, impartiality and timeliness are the inherent re-
quirgments to modern criminal procedure for an effective control
of crimes. For the sake of a correct, impartial and timely realiza-
tion of the state penal power, the criminal procedural legislations
should provide for the judicial practice a scientific and effective
procedure. With regard to the protection of human rights, this
book stresses the following gists: The distribution and operation
of procedural rights should be based upon the possibly involved
litigant participants’ substantive rights; In criminal procedural
law, the research on the question of human rights protection
should be to seek an adjustment and harmony between the liti-
gant participants’ procedural rights and substantive rights, and
thus to constitute an overall protection of human rights, and, as
a result,the mistakes in both the practice and legislations of hu-
man rights protection may be abated to a minimum degree. Based
L. )



on a thought of a&nity of procedural rights and substantive rights
and a great number of citations of factual records, this book rais-
es some propositions for the perfection of the legislations con-

’ rights, among

cerning the protection of the litigant participants
which the questions of the division and perfection of the defen-
dant’s defensive rights and remedial rights and the protection of
the victim’s rights are distinguishingly studied.

The attainment of ends demands means. The means of ef-
fecting the objective of criminal procedure is the criminal proce-
. dural structure, which refers to the division and the mode of in-
terrelation among the ingredients of criminal procedure . namely,
the basic functions of prosecution, defence and adjudication. The
structure of procedure decides the functions of procedure. All
the functions interexist and interact. The state should . according
to the need of realizing the objective of criminal procedure,
choose and design a procedural structure that can be beneficial
for the play of a wanted function. Meanwhile, the relation be-
tween the procedural structure and the procedural functions goes
with some inner law. If the law is ignored and some a one-sided
function is unduely strengthened and so the procedural struture
is casually set, the play of the wanted function will also be hin-
dered. The law of the relation among the objective, structure
and functions of criminal procedure is the root and expression of
the relative independence of criminal procedure. In the respect of
crime control and human rights protection, in order to perfect
the criminal procedural structure in our country, we should
probe into the advantages and defects of the western procedural

structures, namely, the inquisitorial system and the adversary
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system. whereupon ‘we car «ssimilate some experience from
them. The design of our country’s criminal procedural structure
should follow the law of criminal procedure and fullyr embedy 1he
criminal procedural values, such as order, justice and efficiency.
etc,so that it may provide reliable means for the realization of
our country’s objective of criminal procedure.

Criminal procedure involves a number of relations of inter-
ests, such as the reality of a case and the justification of proce-
dure, the crime control and the human rights protection. the na-
tional interests and the individual interests and soon. In the
prosecution of effecting the objective of criminal procedure. how
to make a choice when a conflict between different interests hap-
pens is a key question. Therefore ,the author holds that in crimi-
nal procedure, our country should establish a principle of in-
terects balancing. When interests of two kinds or more can not
be obtained, concurrently or the conflict between adversary val-
ues emerges, the state and its agents should, following a certain
criterion, decide one or some of the non-coexisting interests or
values’ priority to all the other. The establishment of such a
principle demands a evasion of one-sidedness that the criterion
followed when practising balancing may have with it. No at-
tempt is proper to nominate either one side between substance
and procedure,punishment and protection for an absolutely supe-
riorposition.. we should, according to all the interests involved in
a criminal case and on the basis of a full consideration on the fun-
damental points of the ends of value or the end-result embodied
in the different gradations of our country’s objective of criminal
procedure . establish a general criterion of balancing and its ex-
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ceptional cases. Proceeding from the society’s basic interests in-
volved in the different gradations of the objective of criminal pro-
cedure, the genenal interest of some principles and systems of
criminal procedure and the individual interest of the defendant in
a specific case, when,in a specific case,the realization of punish-
ment collides with some criminal procedural systems concerning
the protection of human rights, normally,we should abandon the
punishment on the defendant. But if, in a few specific cases, the
abandonment of punishment on the defendant might imperil the
basic interest of the society. we should take into care the punish-
ment on the defendant. In accordance with the principle of inter-
ests balancing this book carries out an in-depth study on the con-
flicts and balancing of interests in a series of considerably sensi-
tive and complicated issues in the prosecution of effecting the ob-
jective of criminal procedure. such as the issue of a defence coun-
sel’s keeping secrets for his client, the issue of the admissibility
of the illegally acquired evidence and the issue of the disposal of
doubtful cases and so on, and in addition, with attention to dif-
ferent cases, it also undertakes a research into the general crite-

rion of making a choice and some exceptional cases.
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