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Preface

The development of electronic commerce at the end
of the last century has and will continue to greatly influence
and impact our current century. The ability of conducting
commercial activities through electronic means, attenu-
ates distance, blurs traditional boundaries/barriers, and
brings international commerce closer to the ideal of a truly
“global village”. However, to realize the capacity of elec-
tronic commerce, the greatest challenge that faces the
current century is to bridge the digital divide that exists
between developed and developing countries. This digital
divide is not exclusive to the technological and telecommu-
nication infrastructure required to connect potential market
participants, but includes the knowledge amassed from
other jurisdictions as to what aspects of and how electronic
commerce transactions should be regulated. This knowi-
edge aspect of the digital divide has taken a much larger
step closer to a greater international interconnectivity with
the publication of Professor Yin Hui’s Contract Issues In E
— Commerce , written as it is for a Chinese audience.

Ostensibly, the application of contract law to elec-
tronic commerce transactions may appear unproblematic.
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In common law jurisdictions courts have often recognized
the legal contractual effect of certain electronic transac-
tions involving facsimile and telnet telecommunication
technologies, for example. Non — common law jurisdic-
tions have also made legislative modifications where re-
quired to give legal effect to electronic transactions. With
electronic commerce, however, the impact of the scope
of this form of commercial activity requires a revolutionary
rethinking of legal concepts and frameworks. In chapter 1,
Professor Yin provides an overview of the concept of elec-
tronic commerce as it has been defined under the World
Trade Organization, the European Union information soci-
ety policies, and the United States framework. In chapters
2 and 4, the author examines one of electronic commerce’
s first conceptual legal hurdles, namely the legal effect of
electronic records and signatures and the importance of in-
ternational collaborative efforts to ensure a uniform frame-
work, such as the one provided in the United Nations’
Model Law on Electronic Commerce, and the particular
tegislated efforts put forth by the EU and the US. The for-
mation and legal effect of contracts conducted by electron-
ic means is examined in depth at chapter 8.

Another particular challenge that contractual law
faces with the advent of electronic commerce is the cre-

ation and the evolution of new business models. Business
2



—to — business and business — to — consumer transactions
provide businesses with the opportunity to interact with
customers, to create new supply chain value, to develop
new marketplace exchanges, and to create new modes of
delivering services and goods, among others. Chapter 7
provides an overview of these new marketing, sales and
transaction business models. The extent to which particu-
lar types of contracts are made operative in the electronic
commerce context are also examined in this work. Chap-
ter 11 analyses in detail contracts governing tangible
goods, including offer, acceptance, negotiation, delivery
and payment. Correspondingly, chapter 12 deals with
contracts whose subject matter includes domain names,
information distribution, licenses and service support. The
implementation and execution of tangible goods, informa-
tion, and service contracts is considered in chapter 9.

The legal framework for electronic commerce includes
matters that extend beyond the scope of contract law
perse, but that nevertheless have a considerable impact
on contract law generally. Two such matters are electron-
ic agents and digital authentication. In Chapters 5 and 6,
Professor Yin untangles the complex issues that are in-
volved with regulation in this context, including services,
security and capacity to contract, in the case of electronic
agents, and digital signatures, certification, and the role

3



of certifying public and private entities, in the case of au-
thentication.

In chapter 3 the author provides a detailed review of
innovative legal regimes that cover electronic commerce
beyond the scope of contract law. This is a particular im-
portant issue as the balance between regulating technolog-
ical developments and at the same time ensuring that regu-
lation does not deter or limit this development is often diffi-
cult to achieve. This chapter includes analysis of the US
Uniform Electronic Transactions Act (UETA), Hong Kong’
s Electronic Transactions Ordinance, and the significant
yet controversial US software regime, the Uniform Com-
puter Information Transactions Act (UCITA).

What is sometimes overlooked in any discussion of
contract issues in electronic commerce is the role that dis-
pute resolution plays in the process. In chapter 10, Pro-
fessor Yin discusses the impact and the development of
dispute resolution processes, including international dis-
pute resolution systems and centres, and the potential for
online dispute resolution and the controversies surrounding
questions of jurisdiction, among others. Chapter 10 also
provides a useful discussion of available remedies to mar-
ket participants in this commercial environment.



Lastly, | would like to express what a great pleasure
it has been for me personally to have worked alongside
Professor Yin as a colleague at Osgoode Hall Law School
of York University, Canada. This book will no doubt have
a substantive and lasting impact on the study of contract
law and electronic commerce, and comparative research
in general, in China. On behalf of Osgoode Hall Law
School, it has been a privilege to host Professor Yin for
the 2000 —2001 school year.

Jinyan Li

LL.B, LL.M, Doctor of Jurisprudence
Associate Professor

Osgoode Hall Law School of York University
‘ Toronto, Canada
August 2001



