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ABSTRACT

This thesis’s main focus is that securities investors, who suffer from
securities frauds or dereliction of duties by directors and officers, should
have the right to damages through action in court. At present, legal reme-
dies regarding such frauds and breach of duties under China Securities
Law and China Corporate Law are far from perfect, and judicial practices
in this respect are also very limited. Under this circumstance, the intention
of the research is to build a solid theoretical basis of securities investors’
remedies, so that the investors can rely on them to bring suit against the
wrongdoers. By comparative study and systematic analysis, the author pre-
sents many suggestions, both on the legislative and interpretative level, and
from the viewpoints of securities law and corporate law.This thesis may
help to diminish the academic gaps in this field in China.

The subject of investors” legal remedies touches upon many problems
in law. The reason why the author selectively concentrates his research on
investors’ right to action against directors and officers is that:

1.'The corporation is an artificial person.In fact, it is the directors
and officers who determine the conduct of a corporation. Whether the in-
terests of investors could be protected depends largely upon the action or
omission of the directors and officers. The experience in legally developed
countries proves that it is conducive to the construction of corporate gover-
nance and securities market to make directors and officers bear personal
liabilities .

2.The person who purchases shares is, in the sense of securities law,
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the investor, and, in the sense of corporate law, the shareholder. There-
fore ,he may suffer two kinds of damages, one is direct loss arising from
the diminution of securities market price; the other is indirect loss arising
from the decrease of corporate value. In order to get comprehensive under-
standing of investors/shareholders’ legal remedies system, we should com-
bine securities law with corporate law when carrying out the study.

Besides Chapter 1, Introduction, and the Concluding Remarks, the
content of this thesis can be divided into two parts generally.Part One,
consisting of Chapter 2, Chapter 3 and Chapter 4, explores investors’
remedies under securities law. This Part focuses on the substantive liabili-
ties of securities fraud. Part Two, consisting of Chapter 5 and Chapter 6,
probes investors’ remedies under corporate law. Discussion in this Part
centers on the shareholder’s derivative action and relating issues.

In Part One, the author points out that a pertinent feature of our reg-
ulatory system of securities market is that administrative penalty and crim-
inal punishment occupy a disproportional importance, while civil liability
is being ignored seriously. However, what investors concern most is how to
get back the money they have lost, not what kind of disciplinary measure
has been taken against the wrongdoer or how many years the wrongdoer
has been put into prison. The author further argues that since civil liability
has peculiar functions, which can not be replaced by administrative and/or
criminal liabilities, such as the liability to make compensation, therefore
the liability of directors and officers to compensate their victims should be
strengthened . Provisions regarding civil liability of the parties concerned in
securities issuance and transaction in China Securities Law have a lot of
defects and loopholes. At present stage, private securities action should be
encouraged. Through the interaction of judicial practice and academic re-

search, the backward legislation of securities civil liability will be im-
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proved gradually .

In this area, we can gain the following enlightenment from the"im-
plied private right of action”theory under American securities law, as well
as precedents relating to SEC Rule 10b-5:

1.Kf it is in line with the legislative intention, the investor suffering
economic losses should have the right to sue the person who violated anti
— fraud and/or other mandatory provisions of Securities Law, even if there
is no explicit stipulation regarding his right of action.General principle
governing tort law is another source for the investor’s implied private right
of action.

2.The plaintiff should be either a“purchaser” or“seller” of securities
in the transaction being attacked.

3."Transaction causation” can be presumed on the basis of “fraud
on the market” theory in cases involving misrepresentation or omission in
open markets.

4.The damage alleged can be ascertained with the “out — of — pock-
et” measure. Plaintiffs may apply, as they opt, the “constant ribbon”
method or “constant true value” method to determine the true value of the
securities in question at the time when the transaction was concluded.

Basing on the foregoing analysis, the thesis makes a thorough study
on the cause of action against directors and officers. Unfortunate investor
may seek compensation from the directors and officers, either because they
have dealt fraudulent securities transactions directly with plaintiffs; or be-
cause they have conducted illegal actions relating to issuance of securities
or securities transaction, even though they have no direct link with plain-
tiffs. In other words, a director or an officer could be sued for her misrep-
resentation or omission when discharging the disclosure duties of the cor-
poration or for herself, or her participation with insider trading or manipu-
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lation . Generally speaking, the elements of civil lability for misrepresenta-
tion under initial disclosure are distinct from that under periodic disclo-
sure. Even under the same kind of disclosure, standards of liability of peo-
ple of different types (issuer, director, accountant or other intermediaries)
may also differ from each other. Therefore, Article 63 of China Securities
Law, stipulating the parties’ civil liabilities regarding misrepresentation
and omission without distinguishing different kinds of disclosures and dif-
ferent types of liable person, is imprecise. The author thus suggests this
Atticle be revised according to his conclusion. Remedies for misrepresen-
tation in proxy form also get careful analysis in Part One. There is no pro-
vision regarding director’ s civil liability when trading upon inside infor-
mation in China Securities Law. But, we agree that directors should return
their profits gained from short — swing trading to the corporation, in addi-
tion to their liabilities to compensate any person who is “ contemporane-
ously” trading the same security on the other side of the market when pur-
chasing or selling securities by use of material nonpublic information.
Moreover, China Securities Law should give a right of action to a person
who makes bona fide opposite trading while a market price manipulation
scheme is being undertaken .

In Part Two, discussion reverts to topics under corporate law, dis-
cussing topic beyond securities transaction losses. As mentioned above, an
investor will become a shareholder after he purchases a company ’ s
shares. Any appropriation of corporate property can at once be treated as
infringement of shareholders” rights and profits. So, investors should be
entitled to force the corporation to seek remedies when the corporation it-
self unreasonably waives the right to remedies . Although China Corporate
Law has established a principle that directors and officers shall be respon-
sible 1o the corporation for breach of duties owed to the corporation, the



ABSTRACT §

enforcement of this principle and relevant provisions in the Corporate Law
is not sufficient. One of the critical reasons is that China has yet adopted
shareholder’ s derivative action. The author holds that shareholder’s right
to derivative action should be acknowledged when revising our Corporate
Law next time. After careful comparative study, the author drafts 10 claus-
es detailing the derivative action regime for reference by legislative or-
gans. These 10 clauses specify the standing of plaintiffs, written demand on
the corporation and other prerequisites for derivative action, discontinu-
ance and private settlement of derivative action, “business judgment rule”
and dismissal of derivative action, reimbursement of expenses, payment of
the judged amount, res judicata, jurisdiction, time limitation, and other re-
lated matters. The author suggests vesting shareholders the right to deriva-
tive action by the corporation”s bylaws before legislative adoption of this
regime.

It is sometimes indispensable for a shareholder, who is willing to file
litigation or is in litigation against the directors and officers to have the
right to inspect corporate books and records. For example, through inspec-
tion of shareholders list, the shareholder can get in touch with other share-
holders, discussing the matter of derivative action;by inspection of materi-
al transaction records, the shareholder may find supporting evidence for his
lawsuit against the chairman . Regrettably, there is almost no stipulation di-
rectly governing the shareholder’ s right to inspect books and records in
China Corporate Law, and academic research on this subject is very rare.
Guided by the idea that the shareholders’ right to information should keep
balance with the unfettered right to manage the corporation by the direc-
tors and officers, the author puts forth his legislative suggestions on the
right of inspection of corporate books and records by the shareholder.
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