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PREFACE’

This thesis provides a thorough and careful reconstruction and analy-
sis of official malfeasance law in China up to the Tang dynasty. Working
mostly from the extant legal statutes for this long period, culminating in
the Tang Code, the author is able skillfully to defend his principal argu-
ment, which is that official malfeasance was the most important category
of criminal offense in traditional Chinese law, and that law in China de-
veloped in tandem with the development of state bureaucracy and in re-
sponse to the need to control officials. In getting away from previous anal-
yses that either read Chinese law in terms of western notions of law, or
sought to essentialize of naturalize Chinese law as an expression of cosmic
principles, this analysis establishes a new, sensible, and much needed
reinterpretation.

The thesis is structured chronolcgically, beginning from the earliest
records of the Shang and moving by state and dynasty forward to the T
ang. The author shows himself to be well acquainted with most of the cod-

+ This is an appraisal on Shikai His Ph. D dissertation written by Timothy Brook, the inter-
nal appraiser, who holds a Ph. D from Harvard University and is a professor of University
of Toronto and Stanford University. The suggestions made by the appraiser have been ap-
plied in this book accordingly.
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ified law through this period; also, he works intelligently from the sec-
ondary literature written since the 1930s. His command of sources is
good.

The identification and enumeration of statutes relating to official
malfeasance, which the author sets as his main research task in the the-
sis, is impressively exhaustive, and has the cumulative effect of establish-
ing his view of Chinese law was directed to controlling the state bureaucra-
cy. One concem I would raise with his analysis is the difficult matter of
the gap between written law and actual legal practice. The author shows
sensitivity to the need for examining this gap (this reader is one of the
“students of the social sciences” that he refers to on p. 8) and he devotes
an entire chapter t© the matter of implementation. Despite the thinness
and inconsistency of sources concerning actual cases of prosecution and
Punishment, the author is able to show in Chapter VI the extent to which
penal sanctions were in Practice cammuted to administrative penalties. If
have not misunderstood the findings of Chapter W, it seems to me that
they point to an important contradiction in Chinese legal history between a
formal code of law that imposed harsh penalties and drew precise distinc-
tions, and an informal set of what might be called “rules of the game”
that determined in pPractice how delinquent officials would be handled.

Against which, then, should we read the record of Tang administra-
tion? I recognize that the author has not set himself this task, but the
question doen suggest that it may be necessary to acknowledge some ambi-
guity regarding the extent to which the Code can be taken as signifying
Chinese “law”. The impressive continuities the author demonstrates be-
tween pre — Chin and Tang law indicate to me that codified statutes, as
textually fixed statements of normative ideology, can take on lives and lin-
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eages of their own, and that judicial practice may accordingly depart from
what is on the books. The founding Ming emperor's maniacal implementa-
tion of the most extreme punishments in the Code (p. 197), for example,
might better be read as less a “typical” confimation of the power of codi-
fied law than as an instance of exceptional reversion to the Code in the
face of well established contrary expectations about how not just officials,
but emperors, should act. The Code is only a part, and in some ways on-
ly a small part, of Chinese law. None of this is to suggest that the author
is in error, only that it might be profitable for him to reflect more on the
nature of the Code as text.

Another gap that deserves more explicit consideration in a thesis of
this sort is that between Chinese and Western legal categories. The author
’s approach via the Western concept of “malfeasance” is entirely justifi-
able, and its non — alignment with Chinese categories of criminal activity
to be expected. Yet this gap is surely more productive for reflection on the
nature of Chinese law than the few scattered cormments in footnotes sug-
gest. How did Chinese classification systems affect the way in which laws
were written? What is the analytical gain in using a Western concept?
This shouldn't be left to the notes.

The author's urwillingness to air his methodological suppositions is
visually evident in his tendency to subordinate such constderations to foot-
notes, rather than present them for closer inspection in the main body of
the text. At same points, in fact, the thesis becomes a double text: the
discussion of law proceeding up in the main body, and the discussion of
methodology, history and source — evaluation going on down in the notes.
The author's decisions as to what goes in footnotes are often judicious (e.
g5 P. 40, n. 59), yet sometimes matters critical to the author's ap-
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proach demand more careful scrutiny, as, for example, the definition of
“malfeasance” (p. 1, n. 1). I also found that as a historian I wanted
some of the historical background for the development of law brought into
the main body of the text, e. g., he place of penal codes in traditional
law (p. 3, n. 4); distinctions among Chinese terms for law (p. 80, n.
15; p. 104, n. 68); the codification of law (p. 87, n. 31; p. 98, n.
56) . Similarly, the authors discussions of many of his important sources
are also consigned to footnotes when their presence in the text might have
strengthened the force of his argument.

Despite these reservations, I feel satisfied that this thesis constitutes
a significant contribution 1o our knowledge of Chinese law, and recom-
mend its acceptance in partial fulfillment of the requirements for the de-
gree of Doctor of philosophy.

Timothy Brook, Ph. D



=

PRAAGERFTEEERENEERTUAKFRAH T 4
T VAARE £ B R A SRR 4 L A5 R ARk
Ko BHATERRGOEAFEABAEHMNE L FHh AT A
MIPEARERMAEG AN E RN, URLE, BEEE S
REATAAGERAGHECAE, TESEEIAYRAFE R,
BHTERIFLEGAE, KPR VAAGEARETERE
RERZAGREZOHE AT EREIELTRELGTR, #
HIMFAAGERORE, NATRAHARAELER, 2
HAAPIGTEEEEARTEABINAAGLE, ERAE
ENAGRGAR,

ABRMY ERRERUBRG AR, ALERINT AR
PELFREGRBRIERANL (RBEINAEEH) #T
B A%k RGE—F 2 HARE M, ABEREHIEFHEA
RIRA T L EWE AR AR MR T 5L bo 4 38 B 2R
CABHEIRARZBARTARGADLAEN (BE) FA
ROAREBTHTL IR A THET LR RGRAL RO E
HEREHAT, ABTRAARAEF L RBMA, ZHETNH
AR ARARNERATR KT A RN, UAAFR
PEAGBERE~AFORA, B, FEAEEETHMEX



2 W o=

ENZEARTY . BEOLBEMNERTORE, PR EALE
HERAETLERE, TLERFEIARBIULEE KRB
ERNBLEBFERAGERLA, CAVEARARZHRETR
RefEATE, RAERZXNEHREAZRLLRLE, ATHER
HBRRAEEALHLZRIARATERAREAGBE TR, ZH,
FEARKLZAEIRALTEREREH ARG E R EMa e
o



ABSTRACT

The importance of official malfeasance in traditional Chinese law is
shown by the surprisingly large quantity of rules conceming it and the
complexity and sophistication of these rules. This emphasis on official
malfeasance and its codification into various forms of criminal and admin-
istrative laws indicate one of the chief characteristics of the traditional
Chinese legal system: the practice of regulating officials rather than the
people. This practice has rarely been acknowledged or studied, although
it is an essential aspect of the Chinese legal tradition and crucial for gain-
ing insight into it.

This study attempts to fill the lacuna by examining the origin and
major stages of development of the official malfeasance in early Chinese
law, fram earliest times to the Tang Dynasty (A. D. 618 —907). The
genesis of the law on the treatment of official malfeasance is traced in as
much detail as sources will allow, but the focus is placed on an extensive
exploration of the treatment of official malfeasance as well as of official
crimes other than malfeasance under Ch'in State law (7 —221 B. C.)
as revealed in the Yun — meng texts and under the Tang law as revealed
in its Code of A. D. 653.

This study provides a new perspective on traditional Chinese criminal
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law by using fundamental legal concepts in modem crimirology not as the
standard but rather as the format for systematic research. It thus explains
the law by dissecting it into its three major components: crimes normally
included in the criminal code, crimes concemning family relationships,
and crimes concerning bureaucracy. Official malfeasance, the main sys-
temn of negative sanctions for bureaucratic contiol, and the crimes con-
ceming family ethics developed not only in different directions but also
under different guiding principles. The former ultimately received greater
emphasis than the latter and became the central feature of the law in its
evolution. Traditional Chinese law thus served primarily as a tool for the

internal organization and maintenance of the state bureaucracy.
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