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Abstract

This book is addressed primarily to the recent development in
international legal system of international investment and the
influence of these development, it is also intended to provide an
independent, non-official view, which might be of help to those
researchers majoring in international investment law. Finally, it
aims at explaining the U. S.-model BITs and some important
multilateral investment treaties’ provisions within the historical,
political, economic and legal contexts, these analyses might be
helpful to understand those BITs and multilateral investment
treaties” role in the ongoing evolution of international and national
investment law.

The book consists of seven chapters and is organized as follows:

Chapter | is an introduction to the development of bilateral
and multilateral investment legal system, surveys the liberalization
characteristics of the U. S.-model BITs and some regional and
sectoral multilateral treaties such as the North American Free Trade
Agreement and the Energy Charter Tfeaty. This chapter also
introduces the origin, process of the MAI negotiation initiated by
OECD from 1995 to 1998, analyses the main contents of MAI draft
and the reason of the failure of OECD’s MAI plan.

Chapter [l concentrates on the issue of foreign investment

access. Although the access issue is a sensitive issue, some recent
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BITs and multilateral investment treaties ask for the liberalization of
investment access. “Free-access” provisions appear not only in some
national investment legislations but also in U. S.-model BITs,
NAFTA, ECT and the World Bank 1992 Guidelines. The U. S.-
model BIT’ s national treatment regarding investment establishment
prevents the host countries from generally screening direct foreign
investment and this is a significant limitation on host countries’
jurisdiction. The LIDCs shall pay attention to these changes.

Chapter [ summarizes the most relevant antecedents in
international investrnent treaty law on the investment treatment
issue, highlights several key investment system, such as the national
treatment clause, the MFN treatment clause, “fair and equitable
treatment~, “ most constant protection and security ", and
“unreasonable or discriminatory measures” .

Chapter [V focuses on the traditional investment protection
issues, analyses the general provisions contained in bilateral and
multilateral investment treaties about the premises of expropriation
of nationalization of foreign investments. This chapter also provides
an introduction and explanation of the provisions set forth in
bilateral and multilateral investment treaties with regard to the
transfer of capital, analyses the role of MIGA system in the area of
international investment protection.

Chapter V analyses and comments the recent development of
the investment disputes settlement mechanisms in bilateral and
multilateral investment treaties. Recent bilateral and multilateral
investment treaties trend to encourage the host countries to accept
the settlement of disputes between them and foreign private

investors through international arbitration.
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Chapter VI analyses the influence of the WTO legal system on
the development of international investment law. This chapter
discusses the concept and categories of the trade-related investment
measures, the key provisions of the TRIMs Agreement and its
influence. The chapter also analyses the influence of GATS, the
Agreement on Subsidies and countervailing Measures, the TRIPs
Agreement and the WTO Dispute Settlement System on
international investment law.

Chapter VI is the conclusion part, the author thinks that the
argument that bilateral treaties has established some customary
international rules is wrong and we should pay more attention to the
establishment of a new international economic order.

The challenge from recent bilateral and multilateral investment
treaties to the host states’ jurisdiction on foreign investment is
comprehensive and deep. The developed countries can’t be satisfied
any more with some “guidelines”, *declarations” or “codes of
conduct” which only applies within the little circle of western
countries, they want a strong web of international treaties applies all
over the world. They can’t tolerate the progressive method of
international investment liberalization any more, they want to
liberalize all existing national investment restrictions, they ask for
the free investment access and the highest investment treatment
standards, they require the highest standards of investment
protection, including the prompt, adequate and effective
compensation for expropriation, they want to create the most
effective dispute settlement mechanisms. All these requests go
beyond what developing countries can provide and are harmful to the

establishment of a new international economic order.
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The development of bilateral and multilateral - investment
treaties in the future shall focus on the building of an effective legal
mechanism which can not only improve the liberalization of
international investment but also respect the permanent sovereignty
over natural resources and the basic economic rights of every county,
this mechanism should not only be helpful for the protection of
foreign property. and the improvement of treatment standards of
foreign investors, but also should be helpful for the control of
negative influence of transnational corporations by the host states

and the establishment of a new international economic order.
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