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1.GATT:What It Is, What It Does
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1. Intreduction

The General Agreement on Tariffs and Trade — GATT — is a
binding contract! between 105 governments which together account
far around 90 per cent of world merchandise trade’. The objective of
the contract is to provide a secure and predictable international trading
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environment for the busineés community’ and a continuing process of
trade liberalization in which investment, job creation and trade can
thrive. In this way, the multilateral trading system contributes to
economic growth and development throughout the world.

So significant is the contractual nature of the GATT that its
members are referred to as Contracting Parties.* Their relationships
with each other and the GATT as a whole represent a delicate balance
between the rights and benefits of membership and the obligations
that go with them.

The GATT operates in three ways:

—as a set of multilaterally-agreed rules governing the trade be-
haviour of governments providing, in essence, the “rules of the road”
for trade’;

—as a forum for trade negotiations in which the trade environ-
ment is liberalized and made more predictable either through the open-
ing of national markets or through the reinforcement and extension of
the rules themselves;

—as an international “court” in which governments can resolve
disputes with other GATT members.

Since 1986, the GATT has been conducting the biggest trade

negotiation ever, the Uruguay Round.

(1) History

GATT was established on a provisional basis after the Second
World War in the wake of other new multilateral institutions dedicated
to international economic cooperation—notably the Bretton woods in-
stitutions® now known as the World Bank and the International Mone-
tary Fund.

The original 23 GATT countries had been among over 50 work-
ing on a draft Charter for an International Trade Organisation
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(ITO)” which would have been a specialized agency of the United Na-
tions®. The Charter was intended to provide not only world trade dis-
ciplines but also rules relating to employment, commodity agree-
ments , restrictive business practices,w international investment and
services.

In an effort to give an early boost to trade liberalization after the
Second World War—and to begin to correct the large overhang of pro-
tectionist measures which remained in place from the early 1930s —
tariff negotiations were opened among the 23 founding “ contracting
parties” in 1946. This first round'! of negotiations resulted in 45,000

 tariff concessions'? affecting .$ 10 billion — or about one-fifth — of

world trade. The value of these concessions was protected by early
acceptance of some of the trade rules in the draft ITO Charter.
Together—tariff concessions and rules — they became known as the
General Agreement on Tariffs and Trade and entered into force! in
January 1948.

Although the ITO Charter was finally agreed at a UN Conference

on Trade and Employment" in Havana in March 1948 ratification®® in
- national legislatures proved impossible in some cases. When the Uni-
ted States, government announced, in 1950, that it would not seek
Congressional ratification of the Havana Charter, the ITO was effec-
tively dead. Despite its provisional nature, the GATT has remained
the only multilateral instrument'’ governing international trade ever
since. One of the final results of the Uruguay Round'® may be a deci-
- sion to regularize the institutional arrangements of a world trade body.

(2) Who’ s in the GATT?

In October 1992 GATT had 105 contracting parties. Although
developing countries have always had a significant presence accounting
for 11 of the first 23 members—they now account for more than two-




thirds of the membership. All countries of the Organization for Eco-
nomic Cooperation and Development (OECD)! are contracting par-
ties. So too are most of the Eastern and Central European countries
which are currently in the process of moving from centrally planned to
market-oriented economies?®—notably, Czechoslovakia, Poland, Ro-
mania and Hungary.

In addition, twenty-seven countries, while not contracting par-
ties, apply the rules of GATT to their trade policies on a de facto ba-
sis. 2! These and a number of other countries have observer status? in
some of the organs of GATT. In 1990 the Soviet Union became an
observer as a means of preparing itself for a possible future application
for accession and in order to familiarize itself with the operation of the
multilateral system. Many inter-governmental organizations also have
observer status in GATT.

At the time of writing, eleven countries were in the process of

negotiating their accession and China was seeking to rejoin®.

Why Open Trade Makes Sense

The principles of an open trading system based upon multilater-
ally agreed rules are simple enough and rest largely on commercial
common sense®® .

“Comparative advantage”?® means that countries prosper by con-
centrating on what they can produce best. This happens naturally for
firms in the domestic market, but that is only half the story?®. The
other half involves the world market. Most firms recognize that the
bigger the market, the greater their potential — in terms of achieving
efficient scales of operation?” and having access to large numbers of
customers. In other words, liberal trade policies which allow the un-
restricted flow of goods, services and productive inputs multiply the
rewards that come with producing the best products, with the best
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design, at the best price.

But trading success is not a static thing. Competitiveness in par-
ticular products can move from country to country, just as it can move
from company to company when the market changes or new technolo-
gies make cheaper and better products possible. This is, in general, a
gradual process. As long as the trading system is allowed to operate
without the constraints of protectionism, then firms can adapt in an
orderly and relatively painless way to a focus on new products, finding
either a new “niche” in their current area or expanding into new
product areas.

The alternative of import protection and perpetual government
subsidies leads to bloated, inefficient companies supplying consumers
with outdated, unattractive products. Ultimately, factories close and
jobs are lost despite protection and subsidies. If other governments
pursue such policies overseas markets contract and world economic ac-
tivity is reduced.

2. Rules of the Road for Trade

The body of rules which together make up the multilateral tra-
ding system known as the GATT has three elements. First and fore-
most is the General Agreement itself and its 38 articles. Added at later
stages, particularly at the end of the Tokyo Round, are associated
agreements® covering anti-dumping and suBsidy rules and other non—
tariff or sectoral issues. Although membership of these agreements is
much more limited than for the General Agreement-ranging from less
than twenty to about forty—the members nevertheless account for the
vast majority of world trade in the relevant areas. Finally, the GATT
system is completed by the Multi-Fibre Arrangement which is a nego-
tiated exception®® to the normal disciplines of the General Agreement
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affecting the textiles and clothing sector.
Underlying the often complex articles of the General Agreement

is a number of simple principles.

(1) Trade without Discrimination

The first principle embodied in the famous “most-favoured-na-
tion"clause® is that trade must be conducted on the basis of non-dis-
crimination. All contracting parties are bound to grant to each other
treatment as favourable as they give to any country in the application
and administration of import and export duties and charges. Thus no
country is to give special trading advantages to another or to discrimi-
nate against it: all are on an equal basis and all share the benefits of
any moves towards lower trade barriers. Most-favoured-nation treat-
ment has been the vehicle which has ensured that developing countries
and others with little economic leverage® have been able to benefit
freely and without question from the best trading condition negotiated
by, and among, the strongest economic powers. Exceptions to this
basic rule are allowed only in certain special circumstances. (See “Re-
gional trading arrangements” and “Special conditions for developing
countries,” ).

A further article relating to non-discrimination require§ that once
goods have entered a market, they be treated no less favourably than
equivalent domestically-produced goods. This is referred to as “nation-
al treatment™3,

(2) ‘Protection through Tariffs**
GATT does not prohibit protection for domestic industries.
However, a second basic principle is that where such protection is gi

ven, it should be extended essentially through the customs tariff and
6



not through other commercial measures. Among other things, the aim
of this rule is to make the extent of protection clear and to minimize

the trade distortion caused.

(3) A Stable Basis for Trade

A stable and predictable basis for trade is provided partly by the
“binding” of the tariff levels®® negotiated among the contracting par-
ties. These bound items®® are listed , for each country, in tariff sche-
dules®” which form an integral part of the General Agreement. Al-
though provision is made for the renegotiation of bound tariffs,* a re-
turn to higher tariffs is discouraged by the requirement that any in-
creases be compensated for.

(4) Promoting Fair Competition

Since it permits tariffs and other protection, in certain circum-
stances, the GATT is clearly not the “free-trade organization” it is
sometir/na described as. It is more concerned with open, fair and
undistorted competition®®. Much of the GATT’ s work focuses on
subsidies and dumping*®, for inétance. The rules under which govern-
ments may respond to dumping in their domestic market by overseas
competitors are contained in the GATT “Anti-Dumping Code.”*!
Similarly, where export and domestic subsidies are alleged they can be
challenged in the GATT. At the same time, GATT rules place disci-
plines on the use of “countewailing” duties®? which can be imposed to
negate the effécts of a subsidy. Other distortions of international com-
petition are being considered in the Uruguay Round.



(5) Quantitative Restrictions on Imports

3 is a basic provi-

Ageneral prohibition of quantitative restrictions*
sion of GATT, which was established at a time when they were
widespread and were perhaps the greatest single obstacle to interna-
tional trade. Quantitative restrictions are now less widespread in de-
veloped countries; nevertheless they affect trade in agricultural goods,
textiles, steel and certain other products, many of which are of export
interest to developing countries. #

The main exception to the general GATT rules against quantitative
restrictions allows their use in balance-of-payments*® difficulties (Article
XII). Even then, restrictions must not be applied beyond the extent
necessary to protect the balmcéof-payments and must be progressive-
ly reduced and eliminated as soon as they are no longer required. This
exception is broadened, for developing countries, by the recognition
(Article XVIII) that they may impose quantitative restrictions to pre-
vent an excessive drain® on their foreign exchange reserves caused by
the demand for imports generated by development,or because they are
establishing or extending domestic production. Regular consultations
in GATT are held with countries that introduce, maintain or intensify
import restrictions for balance—of—payments reasons.

Where quantitative restrictions are permitted, they should be ap-
plied without discrimination (Article XIII).

(6) The “Waiver™ and Possible Emergency Action*®

There are “waiver”procedures (Article XXV) whereby a country
may, when its economic or trade circumstances so warrant, seek a
derogation®® from particular GATT obligations. Among others, the
United States has a waiver relating to the implementation of certain
agricultural policies which would otherwise be contrary to GATT.

It is also recognized that, on occasion, governments feel they
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have no choice but to offer domestic industries temporary protection
from imports. The “safeguards™® rule of GATT (Article XIX) per-
mits such action in carefully defined circumstances. A contracting par-
ty may impose import restrictions or suspend tariff concessions on
products which are being imported in increased quantities and which
cause, or are likely to cause, serious injury to competing domestic pro-
ducers.

In recent years, many GATT members have become concerned at
the resort by some governments to discriminatory bilateral arrangements
— often called “voluntary” export restraints’’—which have avoided the
disciplines of Article XIX. As a consequence, the question of safeguards

forms an important negotiating issue in the Uruguay Round.

(7) Regional Trading Arrangements

Regional trading arrangements, in which a grorp of countries
agree to abolish or reduce barriers against imports from one another,
have been established in many parts of the world. The General Agree-
ment recognizes, in Article XXIV, the value of closer integration of
national economies through freer trade. It therefore permits such
groupings, as an exception to the general rule of most-favoured-nation
treatment, provided that certain strict criteria are met. The rules are
intended to ensure that the arrangements facilitate trade among the
countries concerned, without raising barriers to trade with the outside
world. In this way, regional integration should complement the mul-
tilateral trading system and not threaten it.

Regional trade groupings under Article XXIV may take the form
of a customs union or a free-trade area’®. In both cases, duties and
other barriers to substantially all trade between countries in the group
are required to be removed. In a free-trade area, each member main-

tains its own external trade policy, including its tariff, towards non- -

9

[ %]




members. Acustoms union adopts a unified customs tariff towards
non-members. In either case, duties or other regulations affecting
trade of members of the group with non-members are required to be
no more restrictive than those which were applied before the group

was set up.

(8) Special Conditions for Developing Countries

About two-thirds of GQTT’s member countries are in the early
stages of economic development and there is a constant stream of de-
veloping countries seeking accession. As a consequence, in 1965, a
new chapter—Part IV—was added to the General Agreement. Three
new articles encouraged industrial countries to assist developing na-
tions “as a matter of conscious and purposeful effort”. Part IV recog-
nized the need of developing countries to enjoy more favourable condi-
tions of access to world markets for their products and for developed
countries to refrain from introducing. new barriers to exports of pri-
mary and other exports of special interest to less-developed nations™.
Industrial countries also accepted that they would not expect reciproci-
ty for commitments they made in negotiations to reduce or remove ta-
riff and other barriers to the trade of developing countries .

At the end of the Tokyo Round in 1979 a decision was taken on
differential and more favourable treatment®, reciprocity and fuller
participation of developing countries. The decision recognized develo-
ping countries as a permanent legal feature of the world trading sys-
tem. This “enabling clause ™* includes provision of a permanent legal
basis for the extension of the generalized system of preferences
(GSP)*¢ by developed countries to developing countries. It also per-
mits special trade treatment for the least-deweloped countries™ .
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(9) Making an Exception for Textiles and Clothing

Since 1974, much of world trade in textiles and clothing has
been regulated by the Multi-Fibre Arrangement (MFA)*®. Negotia-
ted as an exception to normal GATT disciplines, the MFA has provid-
ed the basis on which industrial countries have established quotas® on
imports of textiles and clothing from more competitive developing
countries. The Arrangement has been extended four times, most re-
cently, in July 1991, for a period of 17 months. Some 41 countries or
territories participated in the MFA (counting the EC as a single par-
ticipant) prior to this extension. '

In principle, the Arrangement is intended to reconcile the inter-
ests of importing and exporting countries by permitting the expansion
and liberalization of trade while avoiding disruption of markets®®. The
safeguard provisions of the Arrangement®! may be invoked by partici-
pants if their domestic market is disrupted or threatened with disrup-
tion as a result of imports. Any restrictions introduced in this manner
must permit exports from an affected supplying country to expand in
an orderly and equitable manner. Most safeguard measures under the
Arrangement have taken the form of bilateral agreements.

One major objective of the Uruguay Round is to secure the eventual
integration of the textiles and clothing sector into the post-Uruguay Round
GATT, thereby ending its status as an exceptional case.

3. How GATT Works

The wérk of GATT is undertaken by representatives of govern-
ments—the Contracting Parties—but its roots lie in the everyday ac-
tivity of industry and commerce. Trade policies and negotiating posi-
tions are formulated in capitals, 5 usuélly with a substantial advisory

input from private firms, business organizations as well as consumer
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