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1. The interface between intellectual
property, human rights and
development

INTRODUCTION

Only a few years ago, the notion that intellectual property rights promote
development remained largely uncontested.! International policy-making
and norm-setting in the field of intellectual property focused almost
entirely on ensuring that national intellectual property regimes provided
strong protection for rights holders, with the presumption that benefits
would then accrue for developing countries.

When the World Trade Organization (WTO) Agreement on Trade-
Related Aspects of Intellectual Property Rights (the TRIPS Agreement)
was being negotiated between 1986 and 1994, it was argued that these ben-
efits would include increased foreign direct investment (FDI), higher levels
of technology transfer or licensing leading to the transfer of know-how
and expertise that would contribute to local economic growth and higher
levels of domestic innovation. However, there was relatively little substan-
tive debate about the potential for adverse effects to result from higher
standards of intellectual property rights protection and enforcement in the
developing world (Matthews 2002, p. 108).

In fact, during the TRIPS negotiations themselves, the paucity of the
information about the likely impact of intellectual property rights on
developing countries was exacerbated by the fact that many developing
countries experienced information deficiencies and lacked the technical
expertise to evaluate effectively the costs and benefits of higher standards of
intellectual property protection and enforcement for their territories. With
only about ten developing countries actually sending intellectual property
experts to the TRIPS negotiations, the lack of considered debate on this
issue is hardly surprising (Matthews 2002, p. 44). In contrast to developed
country delegations that had access to the highest levels of advice from
industry and rights holder groups, in the majority of cases developing
country delegations to TRIPS negotiations were from national trade min-
istries or directorates, in some instances augmented by officials from the
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national patent offices, but even in these cases the patent office officials
were career civil servants who were not necessarily aware of the wider
societal impact of intellectual property rights on developing countries. In
the absence of the necessary expertise, developing countries simply did
not have the knowledge necessary to negotiate effectively on the detailed
content of the text of the TRIPS Agreement (Matthews 2002, p. 44).

The situation was complicated further by the fact that, while industry
and rights holder groups were advising developed country delegations
when the TRIPS Agreement was being negotiated (Matthews 2002, p. 44),
public interest non-governmental organizations (NGOs) were generally
absent from the debate. The General Agreement on Tariffs and Trade
(GATT) Secretariat, for instance, reportedly received no complaints about
the TRIPS Agreement from consumer groups (Sell 2002, p. 14), prompt-
ing Braithwaite and Drahos to conclude that the consumer movement had
been largely ‘reactive and ineffectual’ in this area (Braithwaite and Drahos
2000, p. 202).

However, it was during the subsequent implementation phase of the
TRIPS Agreement that the debate on the impact of intellectual property
rights on developing countries came sharply into focus. It was during this
implementation phase that NGOs began to play a much more significant
role. Activists began working with developing country governments
that had not fully grasped the scope and depth of the rights obligations
enshrined in the TRIPS Agreement when they signed up to these commit-
ments in 1994 (Gervais 2007, p. 20). NGOs also helped to ensure that there
is greater awareness of the possible adverse impacts of intellectual prop-
erty rights and the potential for alternative proposals that take greater
account of development orientated objectives. As a result, intellectual
property rights are now seen as hugely political issues rather than as purely
technical matters (Chon 2010, p. 5).

So the increased engagement of NGOs began to contribute to new
levels of debate and understanding about the interface between intellectual
property and development. This has served to shift attention away from
an unquestioned assumption of the benefits of intellectual property rights,
instead giving greater emphasis to public policy objectives that concern
sections of society other than industry and rights holder groups.

In particular, NGOs have highlighted the fact that, while intellectual
property rights can stimulate innovation, investment in research and
development (R&D) and diffusion of knowledge, intellectual property
rights can also hinder development if a balance between rewarding inno-
vators and safeguarding the public domain for a wider public good is not
achieved.

This relatively recent NGO engagement in the seemingly complex and



