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Foreword

The conclusion of the Uruguay Round of Multilateral Trade
Negotiations and the signing of the Agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS Agreement) is a
major landmark in the development of international law in the
field of intellectual property rights. This far-reaching agreement,
which builds upon the foundations laid by the Paris and Berne
Conventions over a period of over a hundred years, requires all
members of the World Trade Organization to enact or amend their
national legislation in conformity with its provisions. Broadly, it
is the large number of developing and least developed country
members that are required to make the most extensive changes.
Understandably, the consequences and impact of such changes will
only be known over a period of time. The changes required by
the TRIPS Agreement were to be made by developing country
members by 1 January 2000, and by the least developed country
members by 1 January 2005.

A book of this nature should make indispensable reading for all
those involved in intellectual property rights issues, whether at
policy, management, litigation, advice or study level. It 1s based on
extensive and painstaking research covering a period of about a
decade, spanning the crucial years of controversial and often bitter
negotiations between the developed and developing countries,
and on the first hand experience and keen insight of Jayashree
Watal as a negotiator on behalf of the Government of India. At
a time when developing and least developed countries are faced
with many difficult questions in defining their respective national
intellectual property strategy and policy and designing intellectual
property rights legislation in conformity with those policies and
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the requirements of the TRIPS Agreement, I am pleased to support
such a useful and timely publication. Further, as a scholarly input
by a developing country national it will make a valuable contri-
bution to the growing debate and discussions world-wide on
intellectual property rights in general, and the TRIPS Agreement
in particular.

KAMIL IDRIS
November 2000 World Intellectual Property Organization
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CHAPTER 1

Introduction to Intellectual
Property Rights in the
World Trade Organization

Intellectual property (IP) can be loosely defined as creations of
the human mind.! These could be incorporated in creative or
inventive works, including distinctive signs or marks. Examples are
books, paintings, or other literary and artistic works, inventions,
designs, and trademarks. Intellectual property rights (IPRs) are
legal rights governing the use of such creations. This term covers
a bundle of rights, such as patents, trade-marks or copyrights, each
different in scope and duration with a different purpose and effect.
However, all IPRs generally exclude third parties from exploiting
protected subject matter without explicit authorlzatlon of the
right holder, for a certain duration of time.2 This enables IPR
owners to use or disclose their creations without fear of loss of
control over their use, thus helping in their dissemination. It is
generally assumed that IPRs help encourage creative and inventive
activity and make for orderly marketmg of proprietary goods
and services. In the case of protection of distinctive signs like
trademarks, the objective is to avoid confusion among free riders
and deception of consumers of differentiated goods and services.
Protection against is the underlying philosophy of all IPRs, and
there are some specific rules in international IP law targeted toward

! See definition given by WTO available at bttp:// www.wto.org. The term
‘ideas’ is not used, as copyright protects the specific expression of ideas and
not the idea itself.

2 In the case of trademarks, geographical indications and trade secrets, this
may mean unlimited time under certain circumstances.
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this. Protection of IPRs is meant for the general benefit and
progress of society.

However, sometimes the dynamic, long-term benefits of IPRs
could conflict with other short-term public policy objectives.
Consequently, there are, almost always, limits to the scope and
duration of IPRs, and the specific exceptions allowed to such
protection in order to ensure a balance between the interests of
the right holders and those of the users.

Historically, the interests of exporters of products or technolo-
gies incorporating IP conflicted with those of importers or imita-
tors of such products or technologies. The increasing pace of
globalization engendered by faster and cheaper methods of trans-
portation and communication, combined with the growing ease of
imitation, produced a strong and continuing demand for improv-
ing the international legal framework for the protection and
enforcement of IPRs. IPRs have thus moved rapidly from being
an esoteric subject confined to specialist circles to become a major
policy 1ssue in international economic relations and a term recog-
nized by the general public the world over.

A major landmark in international economic relations was the
successful conclusion, in 1994, of the controversial negotiations on
the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) as a part of the Uruguay Round of multilateral trade
negotiations. TRIPS now forms part of the legal obligations of the
newly founded successor organization to the General Agreement on
Tariffs and Trade (GATT), the World Trade Organization (WTO).

TRIPS 1s, by far, the most wide-ranging and far reaching
international treaty on the subject of intellectual property to date
and marks the most important milestone in the development of
international law in this area.” TRIPS, when fully implemented,
will unambiguously strengthen protection of IPRs almost world-
wide, a feat not achieved by any other single international treaty
ever before. In particular, it will bring the standards of protection
in major developing country members of the WTO closer to those

? Gervais (1998) equates this development with the 1968 Stockholm
Conference that revised the Paris and Berne conventions and created WIPO.
The Berne Convention was last revised in 1971 at Paris. Most analysts would
agree that these last revisions or the transformation of WIPO from BIRPI did
not have as dramatic an impact on world-wide intellectual property protection

as TRIPS has had.
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that exist in developed countries.* TRIPS has also ventured into
many new areas which was previously outside the purview of
international law and, in many cases, even national laws of
developed countries. Thus, TRIPS has necessitated changes in the
IPR laws of all WTO member countries without exception.
However, the changes to be made to the relevant laws, regulations
and procedures of developing countries are, undoubtedly, more
drastic. Many sensitive sectors of economic and social activity in
developing countries such as agriculture, health, education and
culture may be affected by the changes demanded by TRIPS.
Future methods of doing business in some of these sectors in some
developing countries may change on account of the increased
awareness and changing attitudes towards IPRs.

Apart from being the first international intellectual property
agreement to dramatically increase the level of minimum standards
of such law, TRIPS is also the first international intellectual
property law agreement:

« that obliges, in a sin%le undertaking, new standards on as
many as seven types of IPRs” (namely, copyright and related rights,
trademarks, geographical indications, industrial designs, patents,
layout designs of integrated circuits, and undisclosed information)
for as many as 138 countries/territories (as on July 2000);

+ to be included as a part of the rules governing the multilateral
trading system, thus marrying trade law and jurisprudence with
intellectual property law,® particularly making applicable the swift

* Throughout this book, the terms ‘developed countries’ or North and
‘developing countries’ or South are loosely used to define the crucial difference
between those who demanded rules on strengthened IPR protection in the
global trading system and those who opposed them. The picture is complicated
as national interests differ with particular sectors and particular IPRs. These
complications influenced the positions of different countries during these
negotiations.

> Eight, if protection of plant varieties is taken separately. The only
substantive area of intellectual property left out is utility models, which are
a weaker form of patents, sometimes referred to as ‘petty patents’. In this area,
members of the WTO are free to legislate under the overall framework laid
down in the Paris Convention.

® For example, the concept of most-favoured-nation treatment has been
extended to IPRs under TRIPS. Also, some parts of the TRIPS text uses
language identical to that used in GATT, 1947. Consequently, the first panel
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and effective dispute settlement process of the WTO, which can
impose trade penalties on members violating the agreement;

o that includes fairly detailed standards for domestic enforce-
ment of IPRs, both internally and at the border;

o that obliges protection of new types of IPRs even in devel-
oped countries, of which at least one, undisclosed information,
has never been the subject of any multilateral agreement before,”
and another, protection for integrated circuit designs, had no
effective international treaty, while others, like plant variety
protection or performers’ rights, were geographically limited;

 that covers new subject matter under existing types of
intellectual property, at least for some developing countries,
such as product patents for food, pharmaceuticals, chemicals,
microorganisms or copyright protection for software;

+ that creates new categories of rights under existing types of
intellectual property for the majority of WTO members such
as rental rights for computer progammes and sound recording
(and for films under certain c1rcumstances) under copyright and
related rights; higher level of protection for geographical indica-
tions for wines and spirits; reversal of burden of proof for process
patentees; and

« that incorporates a text on the control of anti-competitive
practices in the licensing of IPRs in a binding treaty.

All WTO members were generally given one year, i.e. upto
January 1996, to phase-in these changes into their IPR or other
laws and regulations. Developing and other countries-in-transition,
such as those of Eastern Central Europe were given an additional
four years i.e. upto January 2000, and least developed countries ten
years i.e. upto 2006, to do so. A further period of five years upto
2005, was given to developing countries to introduce product
patents in fields of technology excluded thus far in their patent laws.
These transitional arrangements have proved inadequate for both
developed and developing countries as we shall see in later chapters.

to decide a TRIPS dispute relied on past GATT jurisprudence, applying
concepts related to trade in goods to IPRs.

7 Although the first two subjects were included under the broad heading
of “unfair competition’ already covered by the Paris Convention, these were
new subjects many developing countries did not even accept to be IPRs.



