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PREFACE

When I began to write about comparative law in the early 1990s, the
subject was considered to be ‘in need of an audience’ (Markesinis) and
was certainly associated only with a highly theoretical and obscure
enterprise which was the preserve of a few (mostly continental) lawyers
and Leeds and Oxford stood out as two of the eclectic universities which
actually had a course with that title. By being highly selective, my earlier
work, A Modern Approach to Comparative Law, was confined to 343 pages
of text. By 1995, there was a far greater interest in the subject and at least
several more British universities now ran courses on comparative law
which prompted the next edition of the book, which was expanded to
491 pages. Reflecting on comparative law at the end of the 1990s, looking
to the millennium, I find that the basic premise upon which this book
was first conceived, still remains. It still seeks to provide an overview of
the comparative study of law and legal systems, primarily for
undergraduate study, but also aims to serve as a resource for further
study by postgraduates or practitioners who may wish to have some
notion of the concept and techniques of comparative law. It still focuses
on France and Germany as the main civil law jurisdictions and English
law as the main common law example. These jurisdictions are both very
different in their historical development, juristic style, ideologies and
legal traditions, yet serve as typical paradigms of the civil law parent
legal family because of their common characteristics, despite their many
differences. This book continues to provide comparative illustrations of
selected substantive areas of law within common law and civil law
systems, using the three abovenamed jurisdictions as archetypal
systems. Despite some criticisms of some of its content and /or approach
I have, at least, for this edition, retained my basic approach to
comparative law study. The definitive, all embracing, multicultural
politically correct, up to the minute, totally comprehensive (covering the
jurisdictions covered here and more) and seminal book has, as far as I
am aware, certainly not yet appeared, certainly not from any of this
book’s reviewers. The impetus for this book grew from a series of
lectures which I gave on the Keele University undergraduate
comparative law course in the early to mid-1990s. Accordingly, the
reader may find that I was highly selective in the coverage of topics and
jurisdictions. 1 also developed a number of ideas which may be pursued
in greater depth by researchers at postgraduate level.

The expression ‘comparative law’ was apparently first used in the
19th century and, although it is predominantly a method of study, it has
also acquired a sufficient number of methodological principles which
suggest that it is becoming a branch of social science in its own right.
But, comparative law does not have a substantive core content as, for
example, contract law or criminal law does in English law. Therefore,
once key concepts, such as the sources of law and parent legal families,
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have been understood, there are several topics which equally merit
comparative analysis.

As is often recounted, Aristotle collected something in the order of 150
city State constitutions in the 4th century BC in the course of devising a
model constitution. Similar comparative enterprises have taken place
throughout the centuries in most of what is now known as the civilised
Western world. The process of codification also has a distinguished
pedigree and a distinctive modern meaning in the context of the 19th
century French and German Codes. The method of comparative law is,
therefore, not a modern enterprise.

However, several things justify a fresh appraisal of comparative law
as a methodological and socio-legal construct as we approach the new
millennium. First, all other comparative law books used to assume that
there are three main parent legal families — civil law, common law and
socialist legal systems. This is no longer the case as a result of the
disintegration of the former Soviet Union, the prototype of socialist
systems and the rejection and demise of communism throughout
Eastern Europe and in other parts of the world. We have therefore
appeared to have returned to the pre-1917 position of having only two
truly major legal families or parent systems. Socialist systems continue
to exist, but are either returning to their civil law roots or undergoing a
severe catharsis in ethnic conflict or are developing as part of a hybrid
system of law. I have attempted to clarify the notion of parent legal
families, legal systems and legal traditions in Chapter 1 and developed
these points in Chapter 2. Chapter 6 provides an overview of the new
Russian Federation Constitution reforms and an assessment of recent
legal developments. This now assumes greater importance and
poignancy in the light of dramatic and constantly changing
developments in the ‘new’ Russia. Secondly, the impact of European
Community law is gradually growing apace and must be taken into
account as a unique supra-national legal order. This book addresses its
continuing impact and the influence of European legal traditions on
Community law as it is being developed by the European Court of
Justice. Thirdly, none of the existing books or commentators on
comparative law address adequately the techniques of comparison and
no book offers a blueprint which is accessible, comprehensible, precise
and practical. I have attempted to develop my original blueprint for
comparison in Chapter 7. Fourthly, it has become increasingly clear that
the common law distinction between contract and tort is only barely
justifiable as being rooted in the difference between imposed and
assumed duties and in their rules on remedies. I have attempted to
provide some ideas for the future analysis of tort and contract as part of
one law of obligations and this finds resonances in European civil law.
Fifthly, despite a commentator’s recent remark to the effect that
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comparative legal studies were not necessarily for everyone, implying
that they were, arguably, too difficult and, if demystified, would be
lacking in intellectual credulity, it is hoped that this textbook does
provide an accessible historical and conceptual introduction to the
development of civil and common law for undergraduates and
postgraduate researchers and a concise, selective comparative overview
of key topics, such as contract, tort, sale of goods and company law.
Sixthly, developments in certain areas have also been considered - for
example, the rise of the administrative tribunal in England and the
blurring of the division between public and private law in English law,
despite O’'Reilly v Mackman [1983] 1 AC 147; the future of Hong Kong
since it reverted to China in 1997; and the implications of German
reunification are also considered, all of which have inevitably overtaken
other existing texts. Finally, there is an overview of the current
geopolitical map of the world as it has evolved in the 1990s and the last
chapter provides a brief survey of the phenomenon of convergence of
systems, as well as an evaluation of the possible reasons for any new
world order that might be emerging.

I wish to thank John Morrow of University of Newcastle upon Tyne
library for his continuing generosity in allowing me access to sources
and materials unobtainable anywhere else. Without their help, even the
earlier version of this book could not have been started. As always, all
errors and inaccuracies remain the writer’s sole responsibility. This book
is dedicated to my wife, Lois, for her love, support and boundless
patience and to my mother and late father, both of whom first sparked
my enthusiasm in exploring a multiplicity of cultures in their legal and
socio-legal context.

Peter de Cruz
Staffordshire University
July 1999
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