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Preface

Unlike most other Civil Procedure texts, we do not start with per-
sonal jurisdiction, pleading, or an overview of the whole process.
Rather, in the first two chapters we take up procedural due process
and the decisionmakers who effect it. These are subjects that most
students have some experience in or instincts about, and on which
they can build legal analysis. Starting here gives students a context
for later thinking about specific procedural issues and rules, and, in
fact, makes them better at it.

We break due process into its components: adequate notice (and
the new Rule 4) and what constitutes a meaningful opportunity to
be heard (for example, whether the presence of a lawyer is neces-
sary for due process). Against this background, we take up the
thorny subject of personal jurisdiction, which we have found stu-
dents are better able to understand after the due process training,
particularly that related to service of process.

In Chapter 2 we describe the qualities sought in decision-makers,
how we choose our judges and juries, and how lawyers operate in
the system as independent decisionmakers and lawmakers. We
also address the issues involved in choosing between the state and
federal systems and the consequences of that selection.

By the end of the first two chapters, students have covered many
of the standard topics in the basic course—notice, service of
process, personal jurisdiction, venue, subject matter jurisdiction,
right to trial by jury, and Erie—and have read much of the tradi-
tional case fare, but in a context that enables fuller understanding of
itand the various actors’ roles within it.

We then proceed chronologically through the a lawsuit process,
beginning with pleading and ending with a chapter on appeals. The
last chapter has an appellate case on every topic covered in the rest
of the book, so that it in effect summarizes what has gone before. At
the same time, the cases illustrate the various standards of review
and doctrines of appealability.

Except in the final chapter on appeals, which is entirely case-
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xxxii Preface

based, we open each section with a problem that is much like an
exam question, and that is something like a real situation a lawyer
might face with a client. Then we present the legal materials, cases,
and statutes necessary for solving the problem. The purpose is to
display the lawyer’s role in varying procedure contexts and to en-
courage active engagement with the cases and rules.

We have used these problems for years now, and warrant their
workability. They can be used either at the conclusion of study of a
topic or to introduce it. One of their main benefits is that they take
away the mystique of exams and also show the students how to
apply what they learn to actual situations.

We have assembled these materials mindful of Professor Edward
A. Purcell Jr.’s paean to procedure: “Procedure offers a particularly
rewarding subject . . . because it constitutes the realm of irony in the
law. . . . [T]he apparently most trivial and mechanical of procedural
rules can have an importance far beyond their ostensible purposes.
Similarly, in qualifying, frustrating, or transforming the signifi-
cance of substantive rules and rights, procedure can illuminate
their practical human significance and spotlight the critical points
where social factors impinge most sharply on the legal process.”
Litigation and Inequality: Federal Diversity Jurisdiction in
Industrial America, 1870-1958, at 249 (1992). Our hope is that the
“practical human significance” of procedure is apparent through-
out the text.

Finally, we wish to acknowledge our debts. First and foremost,
we thank Paul D. Carrington. This book is an outgrowth of earlier
editions of Carrington and Babcock, and it bears the indelible
stamp of his conception of Procedure as it was expressed in those
texts. He has been “of counsel” in this endeavor, and our debt to
him is apparent in each chapter. We also thank Ellen Borgerson,
who generously offered materials and insights that improved many
sections of the book, especially Chapter 3. The numerous reviewers
of the book also were extremely helpful to us in making difficult de-
cisions about coverage, content, and organization, for which we
thank them.

All editors know how much it matters to have able research, ad-
ministrative, and document preparation assistance. We have been
uncommonly fortunate in having the best of all three. Robyn Kool
(Arizona) and Joanna Grossman (Stanford) lived with this project
almost as closely as we did. Their research support on the book was
invaluable, and the multiple ways in which they administered the
project from their respective sites was even more crucial. Robyn in
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particular kept the book in forward motion; we owe her beyond
measure for three years of exceptional support for and work on this
project.

Others who contributed much-appreciated research assistance
were as follows: Laura Gomez, Kara Mikulich, Jason Richards, and
Lisa Sitkin of Stanford, and Joseph Vigil, Matthew Gowdy, Jill
Harrison, Katherine Wilson, Mary Jensen, and Beth Smith of
Arizona.

The word-processing and administrative team was splendid, as
usual. Thank you to Barbara Clelland, Kay Clark, Norma Kelly, and
Rebecca Scheibley at Arizona, and Barbara Adams and Arline
Wyler at Stanford.

The Little, Brown staff has been terrific from start to finish. Carol
McGeehan, Betsy Kenny, Joan Horan, and Megan Hughes made
this publication happen. But our greatest debt here is to Mari
Megias, our superb, indefatigable, and insightful copyeditor.

The deans of our respective institutions offered the two most im-
portant forms of decanal support possible—time and money to
complete the work. But they also offered that welcome intangible—
enthusiasm. Our thanks to Dean Paul Brest (Stanford), Dean Tom
Sullivan (formerly of Arizona, now at Minnesota), and Dean Joel
Seligman (Arizona).

Most of all, we thank the two people whose sweet tolerance made
it possible for us to spend so many happy hours discussing
Procedure together—Tom Grey and Genevieve Leavitt.

Barbara Allen Babcock
Toni M. Massaro
October 1996



Acknowledgments

We wish to thank those who have given permission for the use of
excerpts from the following articles and books:

Babcock, Barbara A., A Place in the Palladium: Women'’s Rights and
Jury Service, 61 U. Cin. L. Rev. 1139 (1993). Copyright © 1993
by the University of Cincinnati. Reprinted by permission of
the author and the Cincinnati Law Review from the Cincinnati
Law Review, Vol 61.

Cain, Patricia A., Good and Bad Bias: A Comment on Feminist The-
ory and Judging, 61 S. Cal. L. Rev. 1945 (1988). Reprinted by
permission of the author and the Southern California Law Re-
view from the Southern California Law Review, Vol. 61,
pp-1946,1948-1949, 1952-1953.

Canby, Hon. William C., Tribal Court, Federal Court, State Court: A
Jurisdictional Primer, Arizona Attorney (July 1993). Copyright
© 1993 State Bar of Arizona. Reprinted by permission of the
author and Arizona Attorney.

Carrington, Paul D. and Barbara A. Babcock, American Civil Proce-
dure (3d ed. 1983). Copyright © 1983 by Paul D. Carrington
and Barbara A. Babcock. Reprinted by permission of the au-
thors and Little, Brown and Company.

Cohen, Jerome A., Chinese Mediation on the Eve of Modernization,
54 Cal. L. Rev. 1201 (1966). Reprinted by permission of the au-
thor and the California Law Review from California Law Re-
view, Vol. 54, pp.1206-1208.

Dawson, John, Lawyers and Involuntary Clients in Public Interest
Litigation, 88 Harv. L. Rev. 849 (1975). Copyright © 1975 by the
Harvard Law Review Association. Reprinted by permission of
the Harvard Law Review Association from the Harvard Law
Review, Vol. 88.

Fowler, W. Gary, A Comparison of Initial Recommendation Proce-
dures: Judicial Selection Under Reagan and Carter, 1 Yale L. &
Poly. Rev. 299 (1983). Copyright © 1983 by The Yale Law and

XXXV



XXXVi Acknowledgments

Policy Review. Reprinted by permission of the author and The
Yale Law and Policy Review from The Yale Law and Policy Re-
view, Vol. 1, pp.303-304, 307-310, 317-318, 331, 332.

Friedenthal, Jack H., Mary Kay Kane, and Arthur R. Miller, Civil
Procedure (2d ed. 1993). Copyright © 1993 by West Publishing
Corporation. Reprinted with permission of the authors and
West Publishing Corporation from Civil Procedure 2d ed.,
pp-558, 603, 612-614.

Goldman, Sheldon, Reagan’s Judicial Legacy: Completing the Puz-
zle and Summing Up, 72 Judicature 318 (1989). Copyright ©
1989 by Sheldon Goldman. Reprinted by permission of the au-
thor from Judicature, Vol. 72, pp.318-320, 330.

Hazard, Geoffrey, Panel Discussion on Professional Responsibility
and the Model Rules of Professional Conduct. Reprinted from
the University of Miami Law Review, 35 U. Miami L. Rev. 639,
659-660, 662 (1981), which holds copyright on this article.

Higginbotham, A. Leon, The Case of Missing Black Judges, N.Y.
Times, July 29, 1992, Op-Ed. Copyright © 1992 by the New
York Times Company. Reprinted by permission.

Hinds, Michael deCourcy, Computer Gives Odds on Jury Awards,
N.Y. Times, Jan. 21, 1994. Copyright © 1994 by the New York
Times Company. Reprinted by permission.

Landers, Jonathan M., Of Legalized Blackmail and Legalized Theft:
Consumer Class Actions and the Substance Procedure
Dilemma, 47 S. Cal. L. Rev. 842 (1974). Reprinted by permis-
sion of the author and the Southern California Law Review
from the Southern California Law Review, Vol. 47, pp.845-847.

Landsman, Stephan, Readings on Adversarial Justice: The Ameri-
can Approach to Adjudication (1988). Copyright © 1988 by
West Publishing Corporation. Reprinted with permission of
the author and West Publishing Corporation from Readings
on Adversarial Justice: The American Approach to Adjudica-
tion, 1sted., pp.2-5.

Margolick, David, The Long Road Back for a Disgraced Patrician,
N.Y. Times, Jan. 19, 1990, as reprinted in the S.F. Chronicle, Jan.
28,1990. Copyright © 1990 by the New York Times Company.
Reprinted by permission.

Massaro, Toni, Rethinking Sixth Amendment Doctrine, Images,
and Procedures, 64 N.C. L. Rev. 501 (1986). Copyright © 1986
by the North Carolina Law Review Association. Reprinted
with permission from the North Carolina Law Review, Vol. 64,
pp.517-518.



Acknowledgments xxxvii

Matsuda, Mari J., Voices of America: Accent, Antidiscrimination
Law and a Jurisprudence for the Last Reconstruction, 100 Yale
L.J. 1329 (1991). Reprinted by permission of the author, the
Yale Law Journal Company, and Fred B. Rothman & Company
from the Yale Law Journal, Vol. 100, pp.1329-1407.

McElhaney, James W., Nine Ways to Use Depositions, 19:2 Litiga-
tion (1993). Copyright © by James W. McElhaney of Case West-
ern Reserve University School of Law. “Nine Ways to Use
Depositions” first appeared in Vol. 19, No. 2, Winter (1993)
issue of Litigation journal. Reprinted with permission of the
copyright holder and the American Bar Association.

Menkel-Meadow, Carrie, Portia in a Different Voice, 1 Berkeley
Women'’s L.J. 39 (1985). Copyright © 1985 by the Berkeley
Women’s Law Journal. Reprinted by permission of the author
and the Berkeley Women’s Law Journal from the Berkeley
Women's Law Journal, Vol. 1, pp.44-47,49-54, 62.

Neff, Alan, Breaking with Tradition: A Study of the U.S. District
Judge Nominating Commissions, 64 Judicature 257 (Dec./Jan.
1981). Copyright © 1981 by the American Judicature Society.
Reprinted by permission of the author and the American Judi-
cature Society from Judicature, Vol. 64, pp.266-267.

Perdue, Wendy, Sin, Scandal, and Substantive Due Process: Per-
sonal Jurisdiction and Pennoyer Reconsidered, 62 Wash. L.
Rev. 479 (1987). Reprinted by permission of the author and the
Washington Law Review, from the Washington Law Review,
Vol. 62, pp.480-490.

Posner, Richard, An Economic Analysis of Sex Discrimination
Laws, 56 U. Chi. L. Rev. 1311 (1989). Reprinted by permission
of the author and University of Chicago Law Review from
University of Chicago Law Review, Vol. 56, p.1334.

Purcell, Edward Jr., Geography as Litigation Weapon: Forum Selec-
tion Clauses and the Rehnquist Court. Originally published in
40 UCLA L. Rev. 423, 446-449 (1992). Copyright © 1992 by The
Regents of the University of California. All Rights Reserved.
Reprinted by permission of the author, UCLA Law Review,
and Fred B. Rothman & Company.

Purcell, Edward Jr., Litigation and Inequality: Federal Diversity Ju-
risdiction in Industrial America, 1870-1958 (1992). Copyright
© 1992 by Oxford University Press, Inc. Reprinted by permis-
sion of the author and Oxford University Press, Inc.

Rabin, Robert L., A Sociolegal History of the Tobacco Tort Litiga-
tion, 44 Stan. L. Rev. 853 (1992). Copyright © 1992 by Robert L.



xxxviii Acknowledgments

Rabin. Reprinted by permission of the author from Stanford
Law Review, Vol. 44, pp.857-860.

Reske, Henry J., A Report Card on Clinton’s Judges, ABA Journal,
Apr. 1994. Copyright © 1994 by the American Bar Association.
Reprinted by permission of the ABA Journal.

Resnik, Judith, Managerial Judges, 96 Harv. L. Rev. 374 (1982).
Copyright © 1982 by the Harvard Law Review Association.
Reprinted by permission of the author and the Harvard Law
Review Association from Harvard Law Review, Vol. 96,
pp-378-380.

Resnik, Judith, Revising the Canon: Feminist Help in Teaching Pro-
cedure, 61 Univ. Cincinnati L. Rev. 1181 (1993). Copyright ©
1993 by Judith Resnik and the University of Cincinnati.
Reprinted by permission of the author and the Cincinnati Law
Review from Cincinnati Law Review, Vol. 61, p.1191.

Restatement Second of Judgments §§17-29, 86-87 (ALI 1982). Copy-
right © 1982 by the American Law Institute. Reprinted with
permission.

Rhode, Deborah L., Professional Responsibility: Teaching Ethics by
the Pervasive Method (1994). Copyright © 1994 by Deborah L.
Rhode. Published by Little, Brown and Company. Reprinted
by permission of the author and Little, Brown and Company.

Rosenberg, Maurice, Qualities of Justice—Are They Strainable?.
Published originally in 44 Tex. L. Rev. 1063, 1066-1067 (1966).
Copyright © 1966 by the Texas Law Review Association.
Reprinted by permission.

Saltzburg, Stephen, Improving the Quality of Jury Decisionmaking,
in Verdict: Assessing the Civil Jury System (Robert Litan, ed.,
1993). Copyright © 1993 by the Brookings Institution. Re-
printed by permission of the author and the Brookings Institu-
tion.

Setterberg, Fred, Service With a Smile: Selecting the Right Process
Server, 5 Cal. Lawyer 55 (July 1985). Copyright © 1985 by Cali-
fornia Lawyer. Reprinted by permission of the author and Cal-
ifornia Lawyer from California Lawyer, Vol. 5, pp.5-56.

Slotnick, Elliot E., Reforms in Judicial Selection: Will They Affect the
Senate’s Role?, 64 Judicature 115 (Sept. 1980). Copyright ©
1980 by Elliot E. Slotnick. Reprinted by permission of the au-
thor from Judicature, Vol. 64, pp.128-129.

Stichman, Barton I., The Veterans’ Judicial Act of 1988; Congress In-
troduces Courts and Attorneys to Veterans’ Benefits Proceed-
ings, 23 Clearinghouse Rev. 517 (1989). Copyright © 1989 by



Acknowledgments XXXiX

the Natural Veterans Legal Services Program. Reprinted by
permission of the author and the National Veterans Legal Ser-
vices Program.

Totenberg, Nina, Will Judges Be Chosen Rationally?, 60 Judicature
92 (1976). Copyright © 1976 by Nina Totenberg. Reprinted by
permission of the author from Judicature, Vol. 60, pp.93-95.

Tyler, Tom, Why People Obey the Law (1990). Published by Yale
University Press. Copyright © 1990 by Yale University. Re-
printed with permission by the author and Yale University
Press.

Wells, Catherine, Clarence Thomas: The Invisible Man, 67 S. Cal. L.
Rev. 117 (1993). Reprinted by permission of the author and
Southern California Law Review from Southern California
Law Review, Vol. 67, pp.119-120.

Welles, Edmund O., They Also Serve, San Jose Mercury News, Dec.
28,1986, at 4. Copyright © 1986 by the San Jose Mercury News.
Reprinted with permission from the San Jose Mercury News.

Winters, Glenn R., Selection of Judges—An Historical Introduction,
44 Tex. L. Rev. 1081 (1966). Copyright © 1966 by the Texas Law
Review Association. Reprinted by permission.

Woods, Winton, Carnival Cruise Lines v. Shute: An Amicus Inquiry
into the Future of “Purposeful Availment,” 36 Wayne L. Rev.
1393 (1990). Reprinted by permission of the author and Wayne
Law Review from Wayne Law Review, Vol. 36, p.1396.

Yeazell, Stephen, The Misunderstood Consequences of Modern
Civil Procedure, 1994 Wis. L. Rev. 631. Copyright © 1994 by the
Board of Regents of the University of Wisconsin System.
Reprinted by permission of the author and Wisconsin Law Re-
view from Wisconsin Law Review, pp.632-633, 636-639, 648,
651, 661-663.

Zweifach, Lawrence J., Deposition Strategy in the Framework of an
Overall Discovery Plan (PLI 1992). Copyright © by the Practic-
ing Law Institute. Reprinted by permission of the Practicing
Law Institute.



Special Notice on Citations

In general, some citations have been omitted from case excerpts
without notation, including parallel citations and footnotes. Other
omissions are indicated with ellipses or bracketed text. We have
preserved the original footnote numbers for those notes that have
been retained; editors’ footnotes are numbered consecutively
throughout each chapter and are marked “—EDs.” when they occur
within an excerpt.
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