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PREFACE

The law relating to ships and their operation is not and never has
been simple. Some parts of it are very ancient, for maritime law
gave us some of the earliest parts of our commercial law, such as
insurance or carriage of goods. On the other hand, not only has the
shipping industry had to face the problems common to many busi-
nesses in the twentieth century, such as changed assumptions about
employment, but there have been other developments, some of them
technical, which have had a particular impact—containers or
pollution, for example. Although the response of the law has not
been as swift as everyone might have liked, yet there is today a
substantial body of fast-growing new law in the area. So anyone who
approaches shipping law is faced, at one and the same time, with the
refined minutiae and the precision which characterise old-established
legal principle and with the newly-minted and often crude additions
which seem inseperable from municipal implementation of modern
international convention,

Shipping law is a development of the mediaeval law merchant
system, designed for the use of busy men of affairs rather than
specialist lawyers. Today, like much other commercial or industrial
law, shipping law has still to be understood and practised by practical
men and women, many of whom would never describe themselves as
lawyers. In such circumstances, short introductions to complex
matters, dangerous though they may be, have a distinct part to
play. It is hoped that this book will play such a part.

September 1978 R.P.G.
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CHAPTER |

MARITIME LAW AND ENGLISH LAW

1. ORIGINS OF MARITIME LAW

The legal problems posed by ships, shipping and the sea can never
be quite the same as those posed by land transport. Not only is there
an inevitable foreign element in many questions, since ships and
cargoes, by nature, travel between countries, but the time between
docking is spent on the high seas where there is no obvious applicable
legal system.

This has always been so. From the beginning, when seafarers and
foreign merchants brought their problems to the courts, they
expected that they should be answered in a way which satisfied their
peculiar needs. Over the centuries, ports and communities with
connections with the sea built up customary rules which eventually
spread beyond their boundaries, carried by the same merchants and
shipowners whom the customs were designed to help. In the Mediter-
ranean, the traditional Rhodian Sea Law, based upon the practice in
the Island of Rhodes, was greatly used. In the north, the laws of
Wisbey and the Hanse towns of Northern Germany were popular.
Between the two came the Laws of Oleron, a small island off the
mouth of the Charente in the Bay of Biscay. This last customary
code soon dominated English practice and in the fifteenth century
was written into the Black Book of the Admiralty, the basis of
English maritime law.

Not only were there special laws, based upon the practice and
custom of merchants and seafarers, there were usually special courts,
with the necessary special experience, to carry them out. In England,
to begin with, many places had their own maritime court. Any busy
seaport or trading centre which found itself with legal problems
would develop an appropriate court to deal with them. Later,
however, the maritime aspects of this business were concentrated in
the hands of the Lord High Admiral. He was the royal official
primarily responsible for naval and maritime matters. Because of
that, he always claimed the right to deal with crimes committed at
sea, like piracy. It was a short step in the fifteenth century to extend
that jurisdiction to cover civil claims as well. This was done and a
central court, the High Court of Admiralty, was set up.

In modern times, England has one system of courts and one
system of law. There is no separate system of maritime law, but there
are still special rules which apply to ships and shipping problems
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2 MARITIME LAW AND ENGLISH LAW

which have no application anywhere else in the legal system. There
is mo separate system of maritime courts, but there is still an
Admiralty Court within the Queen’s Bench Division of the High
Court which, as a matter of practice and convenience, handles most
of the maritime cases and which applies the unusuval rules and
procedures that still exist. Again, by its very nature, maritime and
shipping law must have a large part of its rules settled by international
agreement. So international law has its role to play.

Nevertheless, maritime law in England is substantially the appli-
cation of the ordinary principles of the law to the particular problems
of ships and the sea. It is therefore necessary to begin any intro-
ductory book on the subject with a brief account of the English
court system.

2. THE EnGLISH COURT SY¥STEM

At the outset, two distinctions must be borne in mind. Courts may
have criminal or civil jurisdiction. Occasionally they have both.
Criminal matters are prosecutions whereby the State takes legal
proceedings against a person or a company for breaking the criminal
law. The criminal law is there to lay down the limits of behaviour
expected of citizens, A successful prosecution leads to the punish-
ment of the individual prosecuted, usually by fine or imprisonment.
Civil matters, on the other hand, are generally actions, whereby one
person or company takes legal proceedings against another person
or company. The civil law seeks to regulate the relations between
citizens, amongst other things. A person taking civil proceedings,
usually the plaintiff, generally seeks a remedy from the court against
the other, the defendant. Very often that remedy is damages, to
compensate him for some harm or loss which he alleges was brought
about by the defendant’s breach of the civil law. But he may seek to
recover a debt he alleges is owed to him, or he may wish to assert
his right to some property. He may seek an injunction, a court order
requiring the other side to cease doing something, or a simple
declaration of his legal rights. There are many sorts of civil procedure,
appropriate to the huge variety of the civil law,

Secondly, courts may be appeal courts or courts of original
Jurisdiction. A case begins in a court of original jurisdiction. Usually,
a party to those proceedings who is dissatisfied with the result is
given a right of appeal. This right may not be absolute: the grounds
upon which an appeal may be taken may be limited or qualified in
some way. Appeals are invariably taken to a different court. Some-
times courts have both original and appellate jurisdiction, but the
functions are usually distinct.

In terms of the amount of work they do, magistrates’ courts are



