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Foreword

The waves of both the Atlantic Ocean and the Indian Ocean break on South
Africa’s shores. Situated at the most southerly point of a major shipping route
linking East and West, with a 3,000 km coastline surrounded by rich fishing
waters, accommodating several major harbours, and with a significant navy and
merchant fleet, South Africa is a maritime nation, the greatest maritime power
in Africa. Until the discovery of diamonds and gold in the hinterland South
Africa’s history was largely focused on its coastline. Cape Town, Durban, Port
Elizabeth and East London are major harbour cities. While gold mines led to
the development of an industrial empire in the interior, the coastal cities have
retained their political and economic importance.

It is small wonder that maritime matters have featured prominently in South
African life and law. Maritime disputes dating back to the Dutch settlement
have fueled a body of sophisticated shipping law. South Africa took an active
part in the adoption of the four law of the sea conventions of 1958, at which
time it still acted as host to the Royal Navy at its Simonstown Naval Base. In
the 1970s South Africa’s isolation resulting from its policy of apartheid led to
the termination of the arrangement with the United Kingdom over the Simons-
town Naval Base and South Africa’s exclusion from the United Nations Law
of the Sea Conference (UNCLOS III), which resulted in the Law of the Sea
Convention (LOSC). Shortly after its return to the international community in
1994, South Africa ratified the 1982 Law of the Sea Convention and the 1994
Agreement on the Implementation of Part XI of the LOSC, and resumed its
active participation in the development and implementation of the law of the
sea. Today South Africa is a proud party to a host of multilateral conventions
dealing with maritime security, navigation, preservation of marine resources and
the protection of the marine environment.

There is a substantial case law on maritime matters and a burgeoning legal
literature on the subject in law journals and treatises. For the past two decades
much of the legal writing on the law of the sea has been penned by Patrick
Vrancken himself. But until the appearance of the present work no one had
attempted a comprehensive account of the law of the sea from a South African
perspective. Patrick Vrancken has now remedied this with this monograph on
South Africa and the Law of the Sea.

The success of South Africa and the Law of the Sea lies principally in the man-
ner in which the author has managed to integrate international law and South
African law. The law of the sea in an international sense is fully canvassed.
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Obviously the 1982 Law of the Sea Convention occupies the prime place in this
account but it is buttressed and supplemented by a host of specialized conven-
tions and rules of customary international law. South African law is meticu-
lously described and analyzed. The 1996 Constitution, legislation, both primary
and subordinate, case law and the rules of the common law inherited from the
Netherlands and England and moulded into the South African common law, all
feature in the study. While the two legal orders retain their separate identities
they are integrated into a legal order that might be described as the South Afri-
can law of the sea, a blend of international conventions and customary law and
South African statute law, case law and legal writings. It is a study that increases
one’s understanding of how a body of international law is incorporated, applied
and interpreted in a domestic legal order. As the evolution of the two orders is
examined the monograph also provides a comprehensive history of the law of
the sea and of its adoption in South Africa.

I have earlier described South Africa and the Law of the Sea as a monograph.
This is correct in the sense that it is a treatise written on a particular subject. But
‘monograph’ does not do justice to the encyclopedic nature of the work. No
issue is left uncovered; the minutiae of South African legislation are examined.
But this is all done without losing sight of the big picture — the legal order of
the sea from a particular national perspective.

South Africa and the Law of the Sea is unquestionably the most compre-
hensive monograph on a branch of international law as it is applied in South
Africa. It is thoroughly researched, well written and carefully presented. It will
guide South African legal practitioners, policy-makers, legislators, teachers and
students of law, environmentalists, historians and all those involved in the law
of the sea. But it also has an appeal to non-South Africans interested in the law
of the sea as it provides a full picture of how the law of the sea has developed
in one country and how international-law rules shape national law. In this sense
it is a unique study.

John Dugard
Leiden
April 2011



Preface

South Africa has a long and proud maritime history. In a sense, South Africa
has been shaped by the seas that surround it to the east, south and west. For
the continent’s inhabitants who, over centuries, made their way from the north
across the African hills and plains, South Africa was the end of the road. For
peoples outside, South Africa was the long eluding door to the alluring world
of the exotic ocean that lies around its forbidding capes. Indeed, during the
period when outsiders controlled its destiny, South Africa was primarily a stop-
over, not a destination. Nevertheless, the substantial traffic along the South
African shores gave rise to a vast body of shipping cases which built a highly
regarded maritime-law tradition. When ultimately South Africa came of its
own, its economy was centred on minerals lying in the depths of the highlands
hundreds of kilometres from the coast, while its political life was poisoned by
racial discrimination that alienated its government and legal system from its
own people, the rest of the continent and the rest of the world.

Under those circumstances, it comes as no surprise that marine law has for
long lagged behind maritime law in South Africa. The turning point was the
establishment of the first marine-law chair in the 1980s, no doubt as a result
of the sea change during UNCLOS III. It would however take another decade
for the other cataclysmic events of the early 1990s to start the long and ardu-
ous process which will make it possible, as the Preamble to the South African
Constitution proclaims, to

[h]eal the divisions of the past and establish a society based on democratic values,
social justice and fundamental human rights;

[llay the foundations for a democratic and open society in which government is
based on the will of the people and every citizen is equally protected by law;
[ilmprove the quality of life of all citizens and free the potential of each person;

and
[bluild a united and democratic South Africa able to take its rightful place as a
sovereign state in the family of nations.

This is no small task, made even bigger by the sheer multitude of challenges
faced, the frustration of a population deprived for far too long of its dignity,
financial and infrastructure constraints as well as human capacity starved by
decades of deliberate measures aimed at depriving the great majority of the
population of the opportunity to develop to its full potential.

Despite such an environment, a vast range of steps have been taken since
1994 to bring South Africa up to speed, both at the international and domestic
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levels, with the latest marine-law developments. After more than fifteen years,
the body of substantive law and academic writing is now substantial but still
not systematised in a single work. Such a state of affairs creates developmen-
tal hurdles with regard to research, training, implementation, compliance and
enforcement.

In an attempt to contribute in an inevitably limited way to South Africa
meeting its development goals, this work begins by laying out the historical
and constitutional background of South Africa’s marine law. Before embarking
on a journey further and further away from the coast, the work then provides
an overview of the legal regime of the South African islands as well as the legal
instruments governing South Africa’s involvement in Antarctica. Following an
assessment of the conformity of the South African baselines with international
law, the work discusses the legal regime of the South African internal waters,
territorial sea, contiguous zone, maritime cultural zone, EEZ and continen-
tal shelf. The work then outlines the position with regard to the delimitation
between South Africa’s maritime zones and those of its three neighbours: France,
Mozambique and Namibia, before discussing some of the areas in which the
tentacles of South African law extend into the high seas, as well as the extent
of South Africa’s involvement in the international seabed area.

In contrast, the second part of the work follows functional lines and dis-
cusses, with regard to navigation and the exploitation of marine resources, the
international-law instruments to which South Africa is a party as well as the rel-
evant South African law provisions. The work then deals with the complex posi-
tion of the landlocked States which constitute the majority of States in southern
Africa. Finally, the work focuses on the protection of the marine environment
and the legal steps taken to strengthen South Africa’s maritime security. The
law is as it stood at the end of December 2010.

It is clearly impossible at this stage of development of South African marine
law for a single monograph to discuss exhaustively what are often multi-faceted
and highly technical issues. For instance, marine scientific research, the settle-
ment of disputes and the legal regime of the airspace above the sea are not dis-
cussed in their own right. The goal is rather to bring together as many threads
as possible among the now rich South African marine-law tapestry in order to
contextualise the main issues, raise awareness, facilitate implementation and lay
the groundwork for further research in the field. Another goal is to contribute
to the growing body of research on the incorporation of the law of the sea into
domestic legal systems, by affording a glimpse at the degree of sophistication of
South African marine law together with the African legal environment within
which South Africa operates. This work will have reached that goal, on the one
hand, if it increases interest in marine-law developments not only in South
Africa, but the rest of the continent and, on the other hand, if it stimulates the
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development of indigenous scholarship in the field both in South Africa and in
other African countries.

Academic life in a so-called developing State has both advantages and dis-
advantages, which are combined in a unique way in a State like South Africa.
Making the most of the former and overcoming the latter would have been
impossible without funding from the South African National Research Founda-
tion, the financial and material assistance of the research support structures at
the Nelson Mandela Metropolitan University as well as the managerial com-
mitment of Prof Vivienne Lawack-Davids, the Dean of the NMMU Faculty
of Law, and the support of my colleagues. Among the many other individuals
who provided invaluable assistance, I must single out in South Africa: Prof
Derry Devine, emeritus professor in the Faculty of Law at the University of
Cape Town; Mrs Rika van der Walt at the Treaty Section of the South Afri-
can Department of International Relations and Cooperation; Mrs Dawn Prins-
loo, the NMMU Law Librarian; Mrs Luyolo Ngabase and her colleagues at
the NMMU Interlibrary Loan Office; Mrs Erina Strydom, the secretary of the
NMMU Department of Public Law; as well as Ms Andriza Liebenberg and
Ms Tina Terblanche, my research assistants. I am also indebted to Ms Marie
Sheldon and her colleagues at Brill International Publishers for their utmost
professionalism. Finally, I am by far the most indebted to my spouse, Maria,
and my two daughters, Ashley and Candysse, for their countless sacrifices as
well as their unremitting love and support.

Patrick H.G. Vrancken
Nelson Mandela Bay
April 2011
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