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Editors’ Preface

This fifth edition marks a further stage in the development of
this work from a collection of distinct articles into a single
coherent guide to the law for architects.

The first edition of the Harndbook was based on a series of
articles commissioned by Peter Davey for the Architect’s
Journal. The idea took shape in Davey’s mind while he was
still a student working for his professional examinations. He
realized that there was no up-to-date textbook on the law for
architects, and that in consequence the questions were ill-put
and the answers ill-informed. A structure was devised, and
specialist contributors appointed, with the guidance of Evelyn
Freeth, George Stringer, who was then legal Adviser to the
RIBA, and George Burnet, legal adviser to the Royal
Incorporation of Architects in Scotland. The articles were
published during 1971 and 1972. In 1973 they appeared in
book form under the title Architects’ Journal Legal Hand-
book.

In successive editions the text was regularly updated to
incorporate the unending stream of changes in the law. New
sections and some completely new chapters were added. Over
the years, too, the text became more closely integrated, as
authors became familiar with the contributions from their
colleagues.

This new edition contains more new material than any of its
predecessors. There are entirely new chapters on Internation-
al Work by Architects, on European Community Law
affecting Architects, and Architects’ Professional Indemnity
Insurance. The growing confusion in the law of tort,
especially concerning negligence and economic loss, led us to
rearrange material and include fuller explanations of the
principles of the law of contract and tort. The early chapters
now guide readers from the origins and sources of the law,
through the basic principles, and then to their application in
architects’ relations with their own clients and in their clients’
contract with the contractor. One consequence of the new
judicial climate is the growing popularity of collateral
warranties or duty of care letters: the former chapter on the

Architect’s Appointment has been expanded to discuss this
topic. Another change of recent years has been the
availability to architects of the option of incorporation as a
limited company: the chapter on Legal Organization of
Architects’ Offices, which formerly dealt mainly with
partnership, now discusses limited companies as well.

Almost every field has seen important changes since the
last edition. The chapter on Planning now prints the Town
and Country Planning (Use Classes) Order 1987. Several
amendment issues to the JCT form and the Scottish Building
Contract are dealt with in the chapters on the standard forms
of building contract. In the area of copyright there is a
completely new statute, the Copyright, Designs and Patents
Act 1988. The ripples of the House of Lords decision in D &
F Estates v Church Commissioners reach many places. These
are but a few examples of many changes.

There are too many people who have assisted us for us to
acknowledge them individually. But we cannot leave the
work without mentioning the valuable advice of Gina
Wykeman of Kennedys on architects’ contracts of engage-
ment with their clients and collateral warranties.

Save when otherwise indicated, the law is as at 1st January
1990. In a few instances it has been possible to deal with
changes already announced which will come into force at later
dates: for example, the law on the European ‘Works’
Directive is stated as at 19th July 1990.

We do not seek to turn architects into lawyers. What we do
hope is that the Handbook will continue that process whereby
in recent years architects have become more aware of where
legal pitfalls exist. Now that architects have the right of direct
access to barristers for specialist advice, they are in a better
position than ever before to inform both themselves and their
clients of the legal implications of the work in which they are
involved.

Anthony Speaight
Gregory Stone
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1

Introduction to English Law

ANTHONY SPEAIGHT*

1 The importance of law
Ignorantia juris non excusat

1.01 The well-worn maxim that ignorance of the law is no
excuse applies with equal force to everyone, including
architects. Everyone who offers a service to others and claims
expertise to do what he offers has a responsibility to society in
general and to his clients in particular to know the law.

Architects and the law

1.02 Architects and other professional people are under a
special obligation to have a sound working knowledge of the
law in every aspect of the services they give. The
responsibility is a heavy one. In matters such as building law
and regulations, planning legislation and building contracts,
clients seem to expect near infallibility. Architects should
always be capable of advising what action should be taken,
when and in what circumstances, but readers must realize that
architects must never assume the role of barristers or
solicitors in offering advice in purely legal matters. At most
they should do no more than express their considered
opinions, which should be reinforced by knowledge and
enlightened judgement. All architects should tell their clients
to seek their own legal advice on matters that exceed the
knowledge an architect can reasonably be expected to have.

The legal system — rules of society

1.03 People living in all types of community have one thing in
common: mutually agreed rules of conduct appropriate to
their way of life, with explicit consequences for failure to
observe the rules. This is what law is about. The more varied
the activities and the more complex the social structure, the
greater is the need for everyone to be aware of the part he or
she must play in formulating and observing the rules. In
highly developed communities these rules have grown into a
complex body of law. In England and Wales the law is
continually developing and being modified as personal rights
and social responsibilities are re-interpreted.

The English system of law

1.04 There is no single code of English law such as exists in
many countries, though there is an increasing tendency
towards codification, and the statute books already contain
codes covering many areas of law. Roman law, on which most
of the continental codes were based, failed to make a lasting
impression in England; Roman laws, like their architecture,

*In the first edition, this chapter was written by Evelyn Freeth. It was
later revised by Richard Gordon.

disappeared with the legions. Roman influence has survived
to a much greater degree in Scotland, where, by the Act of
Union of 1707, a largely independent system has been
preserved. This accounts for many differences between
English and Scottish law (see Scottish sections of this book,
particularly Chapter 2).

2 Sources of law

2.01 English law may be conveniently divided into two main
parts — unwritten and written — and there are several branches
of these.

Common law

2.02 Common law - the unwritten law — includes the early
customary laws assembled and formulated by judges, with
modifications of the old law of equity (para 3.09). Common
law therefore means all other than enacted law (para 2.06),
and rules derived solely from custom and precedent are rules
of common law. It is the unwritten law of the land because
there is no official codification of it.

Judicial precedent

2.03 The basis of all legal argument and decision in the
English courts is founded upon the application of rules
announced in earlier decisions and is called Stare decisis (let
the decision stand). From this has evolved the doctrine of
judicial precedent, now a fundamental characteristic of
common law.

2.04 Two factors contributed to the important position that
the doctrine of judicial precedent holds today: the Judicature
Acts (para 3.12) and the creation of the Council of Law
Reporting, which is responsible for issuing authoritative
reports which are scrutinized and revised by judges and which
contain a summary of arguments by counsel and of the
judgements given. It is essential for the operation of a system
of law based on previous cases that well-authenticated
records of arguments and decisions be available to all courts
and everyone required to advise on the law.

Authority of a judgement

2.05 Legally, the most important part of a judgement is that
where the judge explains the principles on which he has based
his decision. A judgement is an authoritative lecture on a
branch of the law; it includes a ratio decidendi (the statement
of facts or grounds for the decision) and one or more obiter
dicta (things said by the way, often not directly relevant to the

1
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matters at issue). It is the ratio decidendi which creates
precedents for the future. Such precedents are binding on
every court with jurisdiction inferior to the court which gave
the decision; even courts of equal or superior jurisdiction
seldom fail to follow an earlier decision. Until recently both
the Court of Appeal and the House of Lords regarded
themselves as bound by their own decisions. The House of
Lords has to some extent freed itself from this limitation but
took the opportunity in Davis v Johnsorn [1978] 1 Al ER 84 of
stating that the Court of Appeal remains strictly bound by its
own decisions.

Legislation

2.06 Legislation — the written or enacted law — comprises the
statutes, acts and edicts of the sovereign and his advisers.
Although historically enacted law is more recent than
common law because Parliament has been in existence only
since the thirteenth century, legislation by Acts of Parliament
takes precedence over all other sources of law and is
absolutely binding on all courts while it remains on the statute
books. If an Act of Parliament conflicts with a common law
rule, it is presumed that Parliament was aware of the fact and
that there was a deliberate intention that it should do so.

2.07 All legislation must derive its authority directly or
indirectly from Parliament; the only exception being that in
cases of national emergency the Crown can still legislate by
Royal Proclamation. In its statutes, Parliament usually lays
down general principles, and in most legislation Parliament
delegates authority for carrying out the provisions of statutes
to non-parliamentary bodies. Subordinate legislation is
required which may take the form of Orders in Council (made
by the government of the day — in theory by the sovereign in
Council), regulations, statutory instruments or orders made
by government departments, and the byelaws of statutory
undertakings and local authorities.

2.08 The courts are required to interpret Acts in accord with
the wording employed. They may not question or even
discuss the validity of the enactment. Rules have been
established to help them interpret ambiguities: there is a
presumption that Parliament in legislative matters does not
make mistakes, but in general this principle does not apply to
statutory instruments unless the governing Act says anything
to the contrary. The courts may decide whether rules or
orders are made within the powers delegated to the
authorized body ordered to make them, or whether they are
ultra vires (outside the body’s power). Byelaws must not only
be intra vires but also reasonable.

Branches

2.09 Of the branches of the law, those with the greatest
general effect are civil law and criminal law; others are
ecclesiastical (canon), military and naval, and administrative
laws. These latter derive more than most from Roman law.

Civil law

2.10 Civil law is related to the rights, duties, and obligations
of individual members of the community to each other, and it
embraces all the law to do with family, property, contract,
commerce, partnerships, insurance, copyright and the law of
torts. The latter governs all actionable wrongs against persons
and property — actions for damages, such as defamation,
trespass, nuisance, negligence and a wide variety of other
matters.

Criminal law

2.11 Criminal law deals with wrongful acts harmful to the
community and punishable by the State. Except when

wrongful action may fall within the scope of both civil and
criminal wrong, architects are usually concerned with civil
law.

European Community law

2.12 Since 1 January 1973 there has been an additional
source of law: that is the law of the European Community. By
our accession treaty Her Majesty’s Government undertook
that the United Kingdom would accept the obligations of
membership of the three original European Communities,
that is the Coal and Steel Community, the Economic
Community and the Atomic Energy Community. That
commitment was honoured by the enactment of the
European Communities Act 1972. Section 2(1) of the 1972
Act provided that all directly applicable provisions of the
treaties establishing the European Communities should
become part of English law; so, too, would all existing and
future Community secondary legislation. Since the terms of
the treaties are in the main in very general terms, most
detailed Community policy is embodied in secondary
legislation. Most major decisions are taken in the form of
“directives’, which require member states to achieve stated
results but leave it to the member state to choose the form
and method of implementation. Other Community decisions,
known as ‘regulations’, have direct effect.

In consequence, there is today an ever growing corpus of
European Community decisions incorporated into English
law. This topic is discussed more fully in Chapter 21.

3 Legal history
Origins of English law

3.01 The roots of English law lie deep in the foundations of
English history. The seeds of custom and rules planted in
Anglo-Saxon and earlier times have developed and grown
gradually into a modern system of law. The Normans
interfered little with common practices they found, and
almost imperceptibly integrated them with their own mode of
life. William I did not regard himself as a conqueror, but
claimed to have come by invitation as the lawful successor of
Edward the Confessor — whose laws he promised to
re-establish and enforce.

Feudal system and land law

3.02 The Domesday Book (1086), assembled mainly by
itinerant judges for taxation purposes, provided William 1
with a comprehensive social and economic survey of his newly
acquired lands. The feudal system in England was more
universally applied than it was on the Continent — a result
perhaps of the thoroughness of the Domesday survey.
Consequently, in England feudal law was not solely a law for
the knights and bishops of the realm, nor of some parts of the
country alone: it affected every person and every holding of
land. It became part of the common law of England.

3.03 To the knowledge acquired from Domesday, the
Normans applied their administrative skills: they established
within the framework of the feudal system new rules for
ownership of land, new obligations of loyalty to the
adminstration under the Crown, and reorganized arrange-
ments for control of the people and for hearing and
judgement of their disputes. These were the true origins of
our modern legal system.

3.04 Ultimate ownership of land in England is still, in theory,
in the Crown. The lord as ‘landowner’ merely held an ‘estate’
or ‘interest’ in the land, directly or indirectly, as tenant from
the king. A person holding an estate of the Crown could, in
turn, grant it to another person, but the ownership stili
remained in the Crown. The tenant’s ‘interest’ may have been
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of long or short duration and as varied as the kinds of services
that might be given in return for the ‘estate’. In other words,
many different estates and interests in land existed. Tenure
and estate are distinct. ‘Tenure’ refers to the relation of the
landlord to his overlord, at its highest level to the king.
‘Estate’ refers to the duration of his interest in the land, and
has nothing whatever to do with the common use of the word.

Possession not ownership

3.05 English law as a result has never used the concept of
ownership of land but instead has concentrated on the fact of
‘possession’, mainly because ownership can refer to so many
things and is ill-fitted to anything so permanent and
immovable as a piece of land. A man’s title to land in England
is based on his being able to prove that he has a better right to
possession of it than anyone else who claims it.

Real and personal property

3.06 Law makes a distinction between ‘real’ and ‘personal’
property. The former are interests in land other than
leasehold interests; the latter includes leasehold interests and
applies to movable property (personal property and chattels).

Legal history 3

A leasehold interest in land is classed as ‘personal’ rather than
‘real’ property because in early times it was not possible to
recover a leasehold interest by ‘real’ actions for the return of
the thing (res). In common law a disposessed owner of
freehold land could bring an action for recovery of
possession, and an order would be made for the return to him
of his land. For the recovery of personal (tangible or
movable) articles his remedy was limited to a personal action
in which the defendant had the option of either returning the
property or paying its value.

Beginnings of common law

3.07 Foundations of both the common law and the courts of
justice were laid by Henry II (1154-1189). In his reign the
‘king’s justice’ began to be adminstered not only in the King’s
Court — the Curia Regis — where the sovereign usually sat in
person and which accompanied him on his travels about the
country, but also by justices given commissions of assize
directing them to administer the royal justice systematically in
local courts throughout the whole kingdom. In these courts it
was their duty to hear civil actions which previously had been
referred to the central administration at Westminster. It was
the judges of assize who created the common law. On
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completion of their circuits and their return to Westminster
they discussed their experiences and judgements given in the
light of local customs and systems of law. Thus a single system
common to all was evolved; judge-made in the sense that it
was brought together and stated authoritatively by judges,
but it grew from the people in that it was drawn directly from
their ancient customs and practices.

3.08 Under the able guidance of Edward 1 (1272-1307) many
reforms were made, notably in procedures and mainly in the
interest of the subject as against the royal officials, and the
law began to take its characteristic shape. Three great
common law courts became established at Westminster:

[. The Kings' Bench, broadly for cases in which the Crown
had interest.

2. Common pleas, for cases between subject and subject.

3. Exchequer, for those having a fiscal or financial aspect.

However, as adminstered in these courts, the common law
was limited in its ability to meet every case. This led to the
establishment of the principles of equity.

Equity

3.09 In the Middle Ages the common law courts failed to give
redress in certain types of cases where redress was needed,
either because the remedy the common law provided (i.e.
damages) was unsuitable or because the law was defective in
that no remedy existed. For instance, the common law did not
recognize trusts and at that time there was no way of
compelling a trustee to carry out his obligations. Therefore
disappointed and disgruntled litigants exercised their rights of
appeal to the king — the ‘fountain of all justice’. In due course,
the king, through his Chancellor (keeper of his conscience,
because he was also a bishop and his confessor), set up a
secial Court of Chancery to deal with them.

Rules of equity

3.10 During the early history of the Court of Chancery,
equity had no binding rules. A Chancellor approached his
task in a different manner to the common law judges; he gave
judgement when he was satisfied in his own mind that a
wrong had been done, and he would order that the wrong be
made good. Thus the defendant could clear his own
conscience at the same time. The remedy for refusal was
invariably to be imprisoned until he came to see the error of
his ways and agree with the court’s ruling. It was not long
before a set of general rules emerged in the Chancery Courts
which hardened into law and became a regular part of the law
of the land. There is, however, another and even more
fundamental aspect of equity. Though it developed in the
Court of Chancery as a body of law with defined rules, its
ideal from earliest times was the simple belief in moral
justice, fairness, and equality of treatment for all, based on
the idea of natural justice as opposed to the strict letter of the
law. Equity in that sense has remained to this day a basic
principle of English justice.

Common law and equity in the nineteenth century

3.11 Up to the end of the fifteenth century the Chancellor
had generally been a bishop, but after the Reformation the
position came to be held by professional lawyers (of whom
the first was Sir Thomas More) under whom the rules of
equity became almost as rigid as those of common law; and
the existence of separate courts administering the two
different sets of rules led to serious delays and conflicts. By
the end of the eighteenth century the courts and their
procedures had reached an almost unbelievable state of
confusion, mainly due to lack of coordination of the highly
technical processes and overlapping jurisdiction. Charles
Dickens describes without much exaggeration something of

the troubles of a litigant in Chancery in the case of “Jarndyce v
Jarndyce’ (Bleak House).

Judicature Acts 1873-1875

3.12 Nineteenth century England was dominated by a spirit
of reform, which extended from slavery to local government.
The law and the courts did not escape reform, and the climax
came with the passing of the Judicature Acts of 1873 (and
much additional and amending legislation in the years that
followed) whereby the whole court system was thoroughly
reorganized and simplified, by the establishment of a single
Supreme court. The Act also brought to an end the
separation of common law and equity; they were not
amalgamated and their rules remained the same, but
henceforth the rules of both systems were to be applied by all
courts. If they were in conflict, equity was to prevail.

The Supreme Court 1875-1971

3.13 The main object of the Judicature Act 1873 was an
attempt to solve the problems of delay and procedural
confusion in the existing court system by setting up a Supreme
Court. This consisted of two main parts:

1. The High Court of Justice, with three Divisions, all courts
of Common Law and Equity. As a matter of convenience
cases concerned primarily with common law questions
being heard in the Queen’s Bench Division; those dealing
with equitable problems in the Chancery Division; and the
Probate, Divorce, and Admiralty Division with the three
classes indicated by its title.

2. The Court of Appeal — hearing appeals from decisions of
the High Court and most appeals from County Courts.

Modern reforms

3.14 1In 1970, mainly as the result of recommendations by a
Royal Commission on Assizes and Quarter Sessions under
the chairmanship of Lord Beeching, Parliament made further
reforms among the Chancery Division, the Queen’s Bench
Division, Commercial court, Admiralty Court, and the newly
formed Family Division - the latter for dealing with
guardianship, adoption, divorce and other matrimonial
matters.

Courts Act 1971

3.15 The Courts Act 1971 then followed, with effect from
January 1972, and the object of separating civil from criminal
proceedings throughout the country and of promoting
speedier trials. The Act established the Crown Court in all
cities and main towns for hearing criminal cases in continuous
session, leaving the High Court to deal with civil actions. The
County Courts, Magistrates’ Courts, and the Coroners’
Courts remain unaffected by the new changes; but the Act
abolished all Courts of Assize and Quarter Session and
various other long-established courts of special jurisdiction,
such as the Liverpool Court of Passage and the Tolzey and
Pie Poudre Courts of Bristol and others whose usefulness had
long been in decline.

3.16 Another episode of reform of the civil court structures
appears to be upon us. The Civil Justice Review published in
1988 (Cm394) recommended that the jurisdiction of the
lower tier of civil courts, the County Courts, be enlarged from
£5000 to £50000. This would leave the High Court handling
claims for over £50000 and other cases of particular
importance, complexity or difficulty. The Courts and Legal
Services Bill, published just before this book went to press, if
enacted in the terms of the Bill as published, will confer upon
the Lord Chancellor effectively unlimited power to allocate to
the County Courts such jurisdiction as he sees fit.



4 Construction cases within the present system

4.01 Most construction industry claims today are heard by
Official Referees. Official Referees are judges nominated by
the Lord Chancellor to hear ‘Official Referees' business’. The
definition of such business is a High Court case,

(a) which involves a prolonged examination of documernts
or accounts, or a technical scientific or local investi-
gation such as could more conveniently be conducted
by an official referee; or

(b) for which trial by an official referee is desirable in the
interests of one or more of the parties on grounds of
expedition, economy Or convenience or otherwise.
(Rules of the Supreme Court, Order 36, Rule 1)

In practice, however, any substantial building or engineering
case is regarded as ‘Official Referees’ business’, and little else
figures as such. Therefore, for most practical purpose one can
consider there to be a specialist construction division of the
High Court. At present there are six full-time Official
Referees in London; in addition a number of circuit judges
based at important provincial centres have been nominated to
handle Official Referees’ business in their localities. An
anomalous feature of the situation is that Official Referees
have a lower status and lower pay than High Court judges,
and yet they handle cases of a greater complexity than most
High Court work. If their status were to be differentiated
from that of ordinary High Court judges, it would be more
logical to confer an elevated status upon them. In general
Official Referees are extremely popular with court users: the
heavy workload brought to their courts at the choice of
litigants is the best possible testimony to the skill with which
the present Official Referees conduct their work.

4.02 Another tribute to the work of the Official Referees is
the fact that a number of innovations in procedure which they
pioneered have been copied throughout the remainder of the
civil court system. One such innovation was the requirement
for prior disclosure of statements of witnesses of fact.
Another innovation was a procedure whereby experts would
meet to discuss the issues in the case at an ‘off the record’
meeting with a view to narrowing dispute and identifying the
real issues. A third feature of the practice of Official Referee
courts recently has been a far greater use of written
submissions by advocates. At the time of writing a new
chapter in civil procedure is being written by the introduction
of a video camera and visual display units into the courtroom
of one Official Referee: there seems little doubt that over the
next few years they will lead to the introduction of
information technology into the daily life of the courts.

4.03 An alternative method of dispute resolution, which is
often used in construction cases, is arbitration. This topic is
more fully discussed in Chapter 11. An arbitrator has
jurisdiction to determine a dispute only if the parties agree.
But such agreement is commonly included in contracts.
Indeed, almost all standard forms of building or engineering
contracts contain arbitration clauses. So, too, does the

The scheme of this book 5

Memorandum of Agreement between architect and client
published by the RIBA for use with the RIBA Architects
Appointment (see Chapter 5). The importance of arbitration
in the construction field became even greater with the Court
of Appeal's decision in Northern Health Authority v Crouch
[1984] 1 OB 644: it was held that where a contract defined
parties’ obligations with reference to certificates, and
conferred on an arbitrator power to ‘open up, review and
revise’ such certificates, only an arbitrator and not a judge
could so modify certificates. The Crouch decision has created
a number of difficulties. It is proposed in the Courts and
Legal Services Bill that, if the parties consent, such powers
may once again be exercised by a judge.

5 The scheme of this book

5.01 The general scheme of the new edition of this book is to
take the reader from general principles to specific applica-
tions of such principles and specialized fields of the law. The
book deals with Scottish law, as well as English law. For the
Scottish reader there is a separate introductory chapter
(Chapter 2) and separate chapters on Land Law (Chapter 8),
Standard Building Contracts (Chapter 10), Statutory Author-
ities (Chapter 13), Construction Regulations (Chapter 16)
and Professional Conduct (Chapter 24); in addition the
chapters on copyright, arbitration and legal organization of
architects’ offices contain distinct Scottish sections.

5.02 For the English reader this introductory chapter is
followed by chapters on the general principles of the two
fields of the law which are of the greatest importance to
architects, namely contract (Chapter 3) and tort {Chapter 4).
The specific application of the law of contract to an architect’s
relationship with his own client is discussed in Chapter 5.
Chapter 6 deals with the liability of the architect in contract
and tort if, unhappily, a claim arises out his work for a client.
Chapter 7 then introduces the general principles of a third
area of English law, land law. With that basis laid one can
proceed to the longest chapter, which is on Standard Building
Contracts (Chapter 9). The treatment of arbitration, which
normally arises out of a clause in a standard contract, follows
in Chapter 11. The next group of chapters deal with the
intervention of public authorities: Chapter 12 describes the
authorities themselves, and then Chapters 14 and 15 deal,
respectively, with the two crucial fields in which architects
deal with public authorities, namely planning and construc-
tion regulations. The next group of chapters deals with
aspects of the law of particular importance to architects in the
running of their practices — copyright (Chapter 17);
employment (Chapter 18); partnership law and company law
(Chapter 19); and insurance (Chapter 20). Then there are two
chapters dealing with the international dimension: Chapter 21
explains the impact on the construction field of European
Community law, whilst Chapter 22 gives advice on legal
aspects of work by British architects overseas. Finally, on the
fringes of the law but at the heart of an architect’s practice,
the book deals with the rules of professional conduct.
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Introduction to Scots Law

EILEEN P. DAVIE*

1 Law and Scotland

1.01 To many Scots, their legal system is an institution which
expresses their individuality as a nation and is at least the
equal of the more widespread English system of law. Despite
the union of the Scottish and English legislative bodies in
1707 into the Parliament of Great Britain, the Treaty of
Union preserved Scottish law and courts. As a result, Scots
law is still in many respects entirely different from English,
particularly in branches such as the law of property,
constitutional and administrative law, and criminal law. But
since 1707 much legislation has been enacted for the whole of
the UK, and appeals have been permitted from the Scottish
civil courts to the House of Lords, which since 1876 has
always had at least one Scottish Law Lord and now,
customarily, at least two. The current Lord Chancellor, Lord
Mackay of Clashfern, is a former Scottish judge. Thus, much
English law has been superimposed, sometimes unhappily, on
what had previously been an entirely Scottish system.

2 Sources

2.01 Legislation, or enacted law, is still one of the principal
sources of Scottish law. Considerations applicable to it are the
same as for English law. Many of the Acts of the Scottish
Parliament prior to 1707 are still in force, applying only to
Scotland. Some UK legislation is not applicable to Scotland,
while some is applicable there alone. In addition, member-
ship of the European Economic Community binds the UK to
give effect to European Community law properly made under
the treaties.

2,02 The two other principal sources of modern Scottish law
are to be found in judicial decisions and in the work of
‘institutional’ writers (para 2.09). Together these sources
make up the common law, and form a body of law which has
grown up over almost as long a perod as has English law and
has been changed and added to by statute.

Feudal system

2.03 While primitive customary law has traces of Scots law,
the first recognizable organized system of law derived from
Norman feudalism, which was fully accepted in Scotland by
the mid twelfth century. This system, embracing most aspects
of organized society, was pyramidal. Theoretically all land
belonged to the king, who granted areas to barons (his

*In the first edition, Donald MacFadyen QC and William Nimmo
Smith QC wrote this chapter; in subsequent editions it was revised by
Donald MacFadyen QC and Colin Harris.
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vassals) in return for military and other services when
required. Each baron was able to grant smaller areas of his
land to his own vassals on a similar basis and so on down the
scale. In time military service was replaced by a money
payment called feu-duty, and although the feudal system still
forms a theoretical basis of land tenure in Scotland, the owner
being the vassal *of a superior’, it has been substantially
reformed in the last twenty years. In 1970 provision was made
enabling unreasonable, inappropriate, or unduly burdensome
feudal conditions imposed by the superior to be varied or
discharged. In 1974 machinery was created for redeeming
existing feu-duties and prohibiting the creation of new
feu-duties.

Sheriffs

2.04 At about the same time as the feudal system became
accepted in Scotland, another institution was introduced
which was to become of great importance in the adminis-
tration of law: the office of sheriff. The sheriff was, and
remains, an important administrative and judicial officer, and
today the Sheriff Courts conduct the greatest part, by
volume, of litigation. Actions for debt and damages can be
raised there irrespective of the sums involved. Action for
sums of up to £1500 may only be raised in the Sheriff Court.

Dean of Guild Court

2.05 Another ancient legal institution, once familiar to
architects, was the Dean of Guild Court, which exercised
various functions in relation to buildings in burghs. The Dean
of Guild Court has been abolished and its building control
functions transferred to a local authority committee.

Fundamental institutions

2.06 The period prior to 1532 is of interest here only because
by that date most of the fundamental institutions of Scottish
law had come into existence. Lack of documentation in
Scotland is the reason for much uncertainty; fewer records
were kept there than in England, because Scotland was in a
relatively backward and troubled state. The thirteenth and
fourteenth centuries, however, saw the development of an
carly form of trial by jury, and the establishment of Sheriff
Courts and the circuit courts.

2.07 In 1532 the College of Justice was founded with a court
of 15 judges, the direct predecessors of the judges of the
present Court of Session (para 3.01) which today comprises
24 judges. This was a major step towards establishing the
present Scottish legal institutions.



