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Preface to the Third Edition

This edition retains the essence of the first two editions: the use of
problems and the presence of a series of notes elaborating on many facets
of the law in general and of tort law in particular. We continue to find
that the problems not only provide a vehicle through which issues of law,
process, and policy can be explored, but they also capture the interest of
the students in a way that a steady diet of cases does not. We have
eliminated some of the problems and have revised others. In addition,
we have added a substantial number of new problems, enough to increase
the total to 46. (The second edition contained 26.) We do not expect that
anyone will cover all the problems in any single course, but the additional
problems substantially increase the flexibility of the book in two ways.
First, the problems permit more year-to-year variation in how the course
is taught, ensuring a certain degree of freshness. Second, because the
new problems tend to be shorter, they can be covered in less time. The
strength of many of the problems that have been included from
the beginning is that they are multidimensional; they raise issues beyond
the narrow question of “What is the law governing the case?” While we
remain committed to these longer problems, and most of them are re-
tained in this third edition, the new, shorter problems will allow use of
the problem method without requiring subtantial commitments of class
time.

In addition to the new problems, this third edition also reflects the
important tort reform movement that has taken hold in recent years.
Legislatures have stepped into tort law in an almost unprecedented fash-
ion. In years past, legislatures on occasion have made significant altera-
tions in the common law of torts. Some interventions, such as statutes
establishing workers’ compensation and no-fault automobile insurance,
have substantially replaced tort law. Others, such as comparative negli-
gence statutes, have been important but less intrusive. But the recent
legislative tort reform cuts across a wide variety of issues that have, more
or less, been thought to be the special preserve of the courts. At appro-
priate places in the book, we set out the lines along which this legislative
reform movement has developed.

In this edition of The Torts Process, cases have been edited to delete
citations without indication of omission.

James A. Henderson, Jr.

Richard N. Pearson
February 1988

xxvii



Acknowledgments

This book is now in its third edition, and to thank all those who over the
years have made significant contributions would make these pages unduly
long. But some major contributors to this third edition deserve mention.
Jylanda Diles, at Cornell, took on the task of assembling and typing the
manuscript; we could not have completed the task without her. We also
would like to thank the student research assistants for this edition: at
Cornell Law School, Jay Bohn, Matt Manahan and Kathi Wright; and at
the University of Florida College of Law, Mark Heise, Kenni Judd, Cathy
Mitchell, Lorain O’Neill, and Robin Richardson. Both law schools have
provided all the assistance and encouragement we could wish for. We
thank Deans Peter W. Martin at Cornell and Frank T. Read at Florida
for that help.

We also thank the authors and publishers of the following for permitting
us to include excerpts from these works:

American Bar Association, excerpts from the Model Code of Profes-
sional Responsibility as amended in 1980, copyright © by the American
Bar Association. Reprinted by permission.

American Bar Association, excerpts from the Model Rules of Profes-
sional Conduct, copyright © by the American Bar Association, August
1983. All rights reserved. Reprinted with permission.

American Bar Association, 1977 Report on the American Bar Asso-
ciation Commission on Medical Professional Responsibility. Reprinted by
permission.

American Jurisprudence, Legal Forms 2d, §802:146. Copyright © 1973
by the Lawyers Cooperative Publishing Co. Reprinted by permission.

American Law Institute, Restatement (Second) of Agency, Volume 1.
Copyright © 1958 by The American Law Institute. Reprinted with the
permission of the American Law Institute.

American Law Institute, Restatement (Second) of Torts, Volumes 1
and 2. Copyright © 1965 by The American Law Institute. Reprinted with
the permission of the American Law Institute.

American Law Institute, Restatement (Second) of Torts, Volume 3.
Copyright © 1977 by The American Law Institute. Reprinted with the
permission of The American Law Institute.

American Law Institute, Restatement (Second) of Torts, Volume 4.
Copyright © 1979 by The American Law Institute. Reprinted with the
permission of The American Law Institute.

American Law Institute & National Conference of Commissioners on
Uniform State Laws, The Uniform Commercial Code. Copyright © 1978
by The American Law Institute and the National Conference of Com-
missioners on Uniform State Laws. Reprinted with permission of The



XXX Acknowledgments

American Law Institute and the National Conference of Commissioners
on Uniform State Laws.

National Conference of Commissioners on Uniform State Laws, Uni-
form Comparative Fault Act. Copyright © 1979 by the National Confer-
ence of Commissioners on Uniform State Laws. Reprinted by permission.

New York Insurance Department, Automobile Insurance . . . for Whose
Benefit? (1970).

Uniform Contribution Among Tortfeasors Act. Copyright © 1955 by
West Publishing Co. Reprinted by permission.

Bailey, Back Injuries, Basic Personal Injury Anatomy (Collins and
Woods eds.). Copyright © 1966 by California Continuing Education of
the Bar. Reprinted by permission.

Bailey, Congress Makes a Law. Copyright © 1950 by Columbia Uni-
versity Press. Reprinted by permission.

Calabresi, The Costs of Accidents. Copyright © 1970 by Yale University
Press. Reprinted by permission of Yale University Press.

Fuller, The Morality of Law (rev. ed. 1969). Copyright © 1969 by Yale
University Press.

Herbert, The Uncommon Law (1935). Reprinted with permission of
A, P. Watt, Ltd., Literary Agents.

Manne, ed., Medical Malpractice Policy Guidebook. Copyright © 1985
by the Florida Medical Association.

McKinney’s Consolidated Laws of New York Annotated, Civil Practice
Law and Rules. Copyright © 1976 by West Publishing Co. Reprinted by
permission.

Morris and Morris, Morris on Torts, 2d ed. Copyright © 1980 by the
Foundation Press.

Peck, Negligence and Liability Without Fault in Tort Law. Reprinted
by permission of the author.

Polinsky, An Introduction to Law and Economics. Copyright © 1983
by A. Mitchell Polinsky. Reprinted by permission.

Posner, Economic Analysis of Law (3d ed.). Copyright © 1985 by
Richard Posner. Reprinted by permission of the author and Little, Brown
& Company.

Prosser and Keeton, Handbook of the Law of Torts, 5th ed. Copyright
© 1984 by West Publishing Co. Reprinted by permission.

Wahlke, Behavioral Analysis of Representative Bodies, in Essays on
the Behavioral Study of Politics (Ranney ed. 1962). Copyright © 1962 by
the Board of Trustees of the University of Illinois. Reprinted by permis-
sion of the University of Illinois Press.

Broeder, The University of Chicago Jury Project, 38 Neb. L. Rev. 744,
745, 753, 754. Copyright © 1959 by the Nebraska Law Review. Reprinted
by permission.



Acknowledgments xxxi

Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts.
Copyright © 1972 by The Yale Law Journal Company. Reprinted by
permission of The Yale Law Journal Company and Fred B. Rothman &
Co. from The Yale Law Journal, vol. 81, pp. 1055, 1060-1061, 1067-1069.

Ellis, Fairness and Efficiency in the Law of Punitive Damages, 56 S.
Cal. L. Rev. 1, 76-77 (1982). Reprinted with the permission of the
Southern California Law Review.

Estep, Radiation Injuries and Statistics: The Need for a New Approach
to Injury Litigation, 59 Mich. L. Rev. 259, 279 (1960).

Fletcher, Fairness and Utility in Tort Theory, 85 Harv. L. Rev. 537.
Copyright © 1972 by The Harvard Law Review Association. Reprinted
by permission.

Freedman, Professional Responsibility of the Criminal Defense Lawyer:
The Three Hardest Questions, 64 Mich. L. Rev. 1469, 1475, 1477-1478
(1966). Professor Freedman has expanded on the views in this article in
a subsequent book, Lawyers’ Ethics in an Adversary System (Bobbs-
Merrill 1975). See also M. Freedman, Personal Responsibility in a Profes-
sional System, 27 Cath. U.L. Rev. 191 (1978).

Friedman, Expert Testimony. Copyright © 1919 by The Yale Law
Journal Company. Reprinted by permission of The Yale Law Journal
Company and Fred B. Rothman & Co. from The Yale Law Journal, vol.
19, pp. 242, 254-255.

Gifford, A Context-Based Theory of Strategy Selection in Legal Ne-
gotiation, 46 Ohio St. L.J. 41, 45-58, 60-64, 66-67, 71, 87 (1985). Copy-
right © 1985 by The Ohio State University.

Green, The Causal Relation Issue in Negligence Law, 60 Mich. L. Rev.
543, 562 (1962).

Green, The Reasonable Man: Legal Fiction or Psychosocial Reality?,
2 Law & Soc. Rev. 241, 247-248. Copyright © 1968 by the Law and
Society Association. Reprinted by permission.

J. Henderson, Coping with the Time Dimension in Products Liability,
69 Calif. L. Rev. 919, 931-939. Copyright © 1981 by California Law
Review, Inc.

J. Henderson, Process Constraints in Tort, 67 Cornell L. Rev. 901, 905
(1982). Copyright © 1982 by Cornell University. All Rights Reserved.

J. Henderson, The New Zealand Accident Commission Reform, 48 U.
Chi. L. Rev. 781 (1981).

R. Henderson, Should Workmen’s Compensation Be Extended to Non-
Occupational Injuries?, 48 Tex. L. Rev. 117, 126-127, 144, 155-157.
Copyright © 1969 by the Texas Law Review. Reprinted by permission.

Hill, Breach of Contract as a Tort, 74 Colum. L. Rev. 40. Copyright
© 1974 by the Columbia Law Review. Reprinted by permission of the
author and the Columbia Law Review.

King, Causation, Valuation and Chance in Personal Injury Torts In-



xxxii Acknowledgments

volving Preexisting Conditions and Future Consequences. Reprinted by
permission of The Yale Law Journal Company and Fred B. Rothman &
Co. from The Yale Law Journal, vol. 90, pp. 1353, 1363-1364 (1981).

Magruder, Mental and Emotional Disturbance in the Law of Torts, 49
Harv. L. Rev. 1033, 1035. Copyright © 1936 by the Harvard Law Review
Association. Reprinted by permission.

An Overview of the First Five Program Years (April 1980-March 1985).
Institute for Civil Justice, The RAND Corporation, 1700 Main St., P.O.
Box 2138, Santa Monica, CA 90406-2138. Reprinted by permission.

Owen, Rethinking the Policies of Strict Product Liability, 33 Vand. L.
Rev. 681, 703-713. Copyright © 1980 by the Vanderbilt Law Review.
Reprinted by permission of the author and the Vanderbilt Law Review.

Prosser, The Assault upon the Citadel (Strict Liability to the Con-
sumer). Reprinted by permission of The Yale Law Journal Company and
Fred B. Rothman & Co. from The Yale Law Journal, vol. 69, pp. 1099,
1133-1134.

Prosser, Insult and Outrage, 44 Cal. L. Rev. 40. Copyright © 1956 by
the California Law Review, Inc. Reprinted by permission of the California
Law Review, Inc. and Fred B. Rothman & Co.

Prosser, Privacy, 48 Cal. L. Rev. 383. Copyright © 1960 by the Cali-
fornia Law Review, Inc. Reprinted by permission of the California Law
Review, Inc. and Fred B. Rothman & Co.

Simpson, Legal Liability for Bursting Reservoirs: The Historical Con-
text of Rylands v. Fletcher, 13 J. Legal Stud. 209, 238-242. Copyright ©
1984 by the University of Chicago. Reprinted by permission of the author.

Smolla, The Rejuvenation of the American Law of Libel, 132 U. Pa.
L. Rev. 1, 11 (1983).

Warren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 196
(1890). Copyright © 1890 by the Harvard Law Review Association.

Winslow, Tax and Economic Consequences in Structured Settlements,
35 Fedn. Ins. Couns. Q. 59, 61-62 (1984).

Comment, Legislative Process in Alabama: A Microcosm, 23 Ala. L.
Rev. 181 (1970).

Note, An Efficiency Analysis of Vicarious Liability under the Law of
Agency, 91 Yale L.J. 168, 197-198. Copyright © 1981 by the Yale Law
Journal Company.



The Torts Process



Summary of Contents

Contents,

ix

Table of Continuing Notes, xxy
Preface to the Third Edition, xxvii
Acknowledgments, xxix

Part 1.

1.

Part II.

2.
3.
4.
5.

Part III.
6.
7.
8.
9.

10.
11.

12.
13.
14.

Introduction to the Process of Resolving Torts
Disputes, 1
The Intentional Infliction of Bodily Harm—Battery, 3

The Important Threshold Issues: Identification of the
Proper Defendant and Evaluation of the Plaintiff’s
Harm, 125

Cause-in-Fact, 127

Vicarious Liability, 175

Damages, 201

Liability Insurance, 291

Substantive Bases of Liability, 317
Negligence, 319
Strict Liability, 677
Products Liability, 707
Compensation Systems as Alternatives to the System of Tort
Liability Based on Fault, 843
Trespass to Land and Nuisance, 911
Dignitary Wrongs, Intentional Infliction of Mental Upset, and
Violations of Civil Rights, 961
Defamation, 1039
Invasion of Privacy, 1101
Commercial Torts: Misrepresentation and Interference with
Business Relations, 1139

Appendix: Introduction to Economic Analysis of Tort Law, 1217
Table of Cases, 1229

Index,

1245

vii



Contents

Table of Continuing Notes, xxv
Preface to the Third Edition, XXVii
Acknowledgments, xxix

PART 1. Introduction to the Process of Resolving Torts
Disputes, 1

Chapter 1.  The Intentional Infliction of Bodily Harm—
Battery, 3

A. A Preliminary Look at the Process, 3
The Investigation, 3
The Pleadings, 6
The Trial, 9
The Appeal, 13
Afterword, 14
Mechanisms for Resolving Disputes:
Adjudication, 14
B. The Substantive Law Governing Liability for Harmful
Battery, 16
1. The Prima Facie Case, 19
a. Intent, 19
Mechanisms for Resolving Disputes:
Judicial Opinions, 21
Vosburg v. Putney, 22
The Law-Fact Distinction:
In General, 25
Note: Tort Liability of Minors and Their
Parents, 28
Garratt v. Dailey, 29
Problem 1, 33
The Law-Fact Distinction: Trials
Without Juries, 37
Law and Policy: Preliminary
Considerations, 38
Law and Behavior: Does Tort Law
Really Affect the Way People
Behave? Who Cares?, 43
b. Contact, 44
Problem 2, 45

ix



Contents

2. Privileges, 46

a.

ane

Consent, 46
O’Brien v. Cunard Steamship Co., 48
The Law-Fact Distinction: Sufficiency of
the Evidence, Directed Verdicts and
Judgments Non Obstante
Veredicto, 49
Problem 3, 51
Barton v. Bee Line, Inc., 53
The Lawyer’s Professional
Responsibility: Some General
Considerations, 55
Note: Minors as Parties to
Litigation, 59
Note: The Effect of Criminal Statutes on
Consent, 61
Mechanisms for Resolving Disputes: The
Decision to Forgo the Claim, 63
Bang v. Charles T. Miller
Hospital, 64
The Relationship Between Tort
and Contract: Medical
Malpractice, 67
Kennedy v. Parrott, 69
Problem 4, 76
In re Estate of Brooks, 77
Note: Consent to Harmful Contacts in
Sports, 84
Self-Defense, 86
Problem 35, 90
Courvoisier v. Raymond, 93
The Lawyer’s Professional
Responsibility: Playing to the
Prejudices of the Jury, 96
- The Law-Fact Distinction: Evaluation of
Conduct, 98
Defense of Others, = 98
Arrest and Prevention of Crimes, 100
Defense of Property, 100
Katko v. Briney, 101
Law and Policy: Why Should We Care
About Sneak Thieves?, 108
Ploof v. Putnam, 110
Vincent v. Lake Erie Transportation
Co., 112
Problem 6, 115



Contents xi

f. Regaining Possession of Land and
Chattels, 116
g. Obeying Military Orders and Disciplining
Children, 119
Law and Behavior: Does the One Affect
the Other?, 120
Law and Policy: Taking Stock, 122

PART II. The Important Threshold Issues: Identification of the
Proper Defendant and Evaluation of the Plaintiff’s
Harm, 125

Chapter 2.  Cause-in-Fact, 127

Problem 7, 128

Hoyt v. Jeffers, 129

Smith v. Rapid Transit Inc., 131

The Law-Fact Distinction: Sufficiency of
the Evidence and Circumstantial
Proof of Causation, 139

Summers v. Tice, 143

Ybarra v. Spangard, 145

Problem 8, 148

Note: Joint and Several Liability, 155

The Lawyer’s Professional
Responsibility: Interviewing
Witnesses, 157

Sindell v. Abbott Laboratories, 158

Problem 9, 167

Dillon v. Twin State Gas & Electric

Co., 168
Kingston v. Chicago & N.W.
Ry., 169

Problem 10, 173

Chapter 3. Vicarious Liability, 175

A. Masters, Servants, and Independent Contractors, 176
Law and Policy: Why Should Masters Be
Liable for the Employment-Related
Torts of Their Servants?, 183
Law and Policy: And Now a Word from
the Efficiency Perspective, 191



Contents

B. Other Forms of Vicarious Liability, 193
1. Joint Enterprise, 193
2. The Family Purpose Doctrine, 197
3. Successor Corporation Liability, 200

Chapter 4.  Damages, 201

A. Compensatory Damages, 201
1. Personal Injury, 202
a. Medical Expenses, 202
Coyne v. Campbell, 204
Problem 11, 210
b. Lost Earnings and Impairment of Earning
Capacity, 211
(1) The Basic Measure of Recovery, 211
Holton v. Gibson, 212
Healy v. White, 216
Grayson v. Irvmar Realty Corp., 218
The Law-Fact Distinction:
The Determination of Damages and
the Powers of Additur and
Remittitur, 226
(2) Adjustments in Reaching the Final Recovery
Figure, 228
Problem 12, 234
c. Pain, Suffering, and Other Intangible
Elements, 235
Walters v. Hitchcock, 235
Note: Structured Settlements and
Periodic Payments, 245
Problem 13, 246
Delaney v. The Empire Insurance
Co., 257
Mechanisms for Resolving Disputes:
Settlement, 258
Gifford, A Context-Based Theory of
Strategy Selection in Legal
Negotiations, 261
The Lawyer’s Professional
Responsibility: Problems of the
Plaintiff’s Lawyer in the Settlement
Process, 271
2. Wrongful Death, 273
3. Inmjury to Personal Property, 275



