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Preface

For many students corporate law is a cold, uninviting mystery. Notions such
as debt/equity ratios, stock markets, bylaws, leveraged buyouts, and cumu-
lative preferred stock cause many to freeze.

In addition to its unfamiliar business setting, corporate law presents a
jumble of topics from the first year of law school — some civil procedure, a
good dose of contracts and agency, tort concepts in the form of fiduciary
rules, a bit of constitutional and property law, and even some criminal law.
The methods of analysis are equally varied — pervasive statutory interpre-
tation, heavy case synthesis, moderate regulatory analysis, and goodly policy
debates.

Although the corporations casebooks increasingly show sympathy to
the student’s plight, they often still fail to offer a context: What problems
do the statutory rules address? How do the cases fit with the statutes? What
are the underlying social and business issues?

This book is meant to help students understand the workings of cor-
porate law and the nature of the legal relationships among the corporate
constituents. It covers the areas of the standard corporations and business
organizations casebooks but is neither a study outline nor a treatise.

Our purpose is to provide a context for the cases and the statutes and
an opportunity for students to probe their own understanding. Textual ma-
terial offers an analytical framework, and follow-up examples and explanations
reinforce and illuminate the text.

Further, the book covers some topics that professors often gloss over in
class, such as the ultra vires doctrine, the legal capital regime, the public
offering of securities, the common law of insider trading, the disgorgement
of short-swing insider profits, merger and appraisal procedures, and federal
tender offer regulation.

We have strived to make the book accessible to students without a
business background. Students will find that reading the relevant chapter and
writing out answers to the questions, before comparing their answers to ours,
will go a long way in helping prepare for class and for the exam.
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Special Notice

To reduce the distraction of citations, the book departs from standard citation form in
a number of ways:

1. Dates. References to statutory sources and SEC rules are usually undated. All
such references are to compilations as of 1993, unless we give a different date.

2. State statutes. We abbreviate the citations to corporation statutes:

RMBCA §8.50 Revised Model Business Corporation Act, Section
8.50 (as approved June 1984)

Cal. Corp. §317 California Corporations Code, Section 317
Del. GCL §145 Delaware General Corporation Law, Section 145
N.Y. BCL §721 New York Business Corporation Law, Section 721

3. State cases. We cite only to the West regional reporters. An unadorned abbre-
viation of the state’s name means the decision was by the state’s highest court. For
example, “493 A.2d 946 (Del. 1985)” cites to a decision of the Delaware Supreme
Court; “316 A.2d 599 (Del. Ch. 1974)” cites to a decision of the Delaware Chancery
Court.

4. Securities law statutes and rules. We cite only to the section numbers of the
Securities Act of 1933, compiled at 15 U.S.C. §§77a et seq., and the Securities Exchange
Act of 1934, compiled at 15 U.S.C. §§78a et seq. Likewise, we cite only to the numbers
of the rules promulgated under the 1933 Act, found at 17 C.F.R. §230.____, and
under the 1934 Act, found at 17 C.F.R. §240.
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1

The Corporation —
An Introduction

What is a “corporation”? There are many answers, some of which you already
know from your first year of law school. A corporation is a structuring device
for conducting modern business. It is a framework —a legal person —
through which a business can enter into contracts, own property, sue in
court, and be sued. It is a taxable entity subject to property, sales, income,
and other taxes. It can range in size from a one-person business to a multi-
national conglomerate. It is a capitalist invention for the pooling of capital
(from shareholders and lenders), management (from executives), and other
factors of production (from suppliers and employees). It is a creature of state
law; its formation and existence depend on state enabling statutes.

A “corporation” is an artifice. Nobody (not even your law professor) has
ever seen one. A business conducted as a corporation looks much the same as
one conducted in a noncorporate form. In the end, a corporation is a construct
of the law — a set of legal relationships. It is what the law defines it to be.

In this chapter we consider the principal attributes and constituents of
the modern business corporation, the reasons for the corporate form, the
purpose and the sources of corporate law, and the status of the corporation
as a “person” under the Constitution.

§1.1 Basics of the Corporation

§1.1.1 Four Basic Attributes

The paradigmatic corporation has four basic attributes:

Separate existence. The corporation has an independent, perpetual exist-
ence. It is an entity distinct from those who contribute capital
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§1.1.1

Introduction to Corporate Law

(shareholders and lenders) and those who manage the business
(directors and officers). The corporation owns the assets of the
business and is liable for any business debts.

Centralized management. Management power lies in the board of direc-
tors, which often delegates its power to officers. Shareholders elect
the directors but cannot control specific board decisions.

Transferability of ownership interests. Shareholders’ ownership interests
(their shares) are freely transferable.

Limited liability. The corporation is liable for its own debts and obligations
but is otherwise a “nonconductor” of liability. The corporation
insulates directors, officers, lenders, and shareholders (except to
the extent of their investment) from liability.

You should not be surprised to learn that there are exceptions to these
tenets. For example, in special circumstances courts may hold sharcholders
personally liable for corporate debts beyond their investment; lenders may
require shareholders to give personal guarantees before they extend credit to
the corporation; and, in closely held corporations, shareholders can agree to
manage the business and to limit their ability to transfer their stock. Because
of this malleability, corporate law places a premium on the lawyer’s role as
creative planner.

§1.1.2 Corporate Constituents

Who is interested in a corporation? We all are. Consider the following range
of corporate constituents:

Managers (directors and officers) — business executives who supply their
labor (human capital) to run the business.

Shareholders — investors who contribute money in the hope of a return on
their investment: discretionary dividends, liquidation rights, and
market appreciation. Shareholders can be individual investors or
institutions who invest others” money.

Lenders (debtholders) — investors who lend money to the corporation on
the promise of interest payments and the repayment of principal.
Loans to the corporation can take many forms: secured bank loans,
unsecured bonds, short-term notes, suppliers’ trade credit.

Employees — those who supply their labor (human capital) to the business,
subject to the direction of the corporate managers.

Customers and suppliers — buyers and sellers of goods and services. Some
dealings are conducted through long-term contracts and others
through market transactions.



