ASPENSE@EAS BB OO SERIES

{=) Wolters Kluwer

Law & Business



ASPEN CASEBOOK SERIES

'White Collar Crime

Law, Procedure,
Theory, Practice

Michael L. Seigel

University of Florida Research Foundatigp meec.mr of JLaw

Director, Criminal Justice ;nte;r :

Fredric G. Levin College .‘ ‘ i )\ J..

_ a& -‘{-ﬁ

®® Wolters Kluwer

Law & Business



Copyright © 2011 CCH Incorporated.
Published by Wolters Kluwer Law & Business in New York.

Wolters Kluwer Law & Business serves customers worldwide with CCH, Aspen Publishers, and Kluwer Law
International products. (www.wolterskluwerlb.com)

No part of this publication may be reproduced or transmitted in any form or by any means, electronic or
mechanical, including photocopy, recording, or utilized by any information storage or retrieval system, without
written permission from the publisher. For information about permissions or to request permissions online,
visit us at www.wolterskluwerlb.com, or a written request may be faxed to our permissions department

at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com,
call 1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer Law & Business
Attn: Order Department

PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890

ISBN 978-0-7355-9651-1

Library of Congress Cataloging-in-Publication Data

Seigel, Michael L.
White collar crime : law, procedure, theory, practice / Michael Seigel.
p. cm. — (Aspen casebook series)
Includes bibliographical references and index.
ISBN 978-0-7355-9651-1
1. White collar crimes— United States. 2. White collar crimes— United States
— Cases. . Title.

KF9350.542 2011
345.73'0268 — dc23
2011040474



'White Collar
Crime



EDITORIAL ADVISORS

Vicki Been
Elihu Root Professor of Law
New York University School of Law

Erwin Chemerinsky
Dean and Distinguished Professor of Law
University of California, Irvine, School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution

Senior Lecturer in Law

The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University

Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier
Earl Warren DeLano Professor of Law
The University of Michigan Law School

Richard K. Neumann, Jr.
Professor of Law
Hofstra University School of Law

Robert H. Sitkoff
John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky
Professor of Law
University of California at Berkeley School of Law

Kent D. Syverud
Dean and Ethan A. H. Shepley University Professor
Washington University School of Law

Elizabeth Warren
Leo Gottlieb Professor of Law
Harvard Law School



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading global provider of intelligent information and
digital solutions for legal and business professionals in key specialty areas, and respected
educational resources for professors and law students. Wolters Kluwer Law & Business
connects legal and business professionals as well as those in the education market with
timely, specialized authoritative content and information-enabled solutions to support
success through productivity, accuracy and mobility.

Serving customers worldwide, Wolters Kluwer Law & Business products include those
under the Aspen Publishers, CCH, Kluwer Law International, Loislaw, Best Case, ftwilliam.
com and MediRegs family of products.

CCH products have been a trusted resource since 1913, and are highly regarded resources
for legal, securities, antitrust and trade regulation, government contracting, banking,
pension, payroll, employment and labor, and healthcare reimbursement and compliance
professionals.

Aspen Publishers products provide essential information to attorneys, business
professionals and law students. Written by preeminent authorities, the product line offers
analytical and practical information in a range of specialty practice areas from securities
law and intellectual property to mergers and acquisitions and pension/benefits. Aspen’s
trusted legal education resources provide professors and students with high-quality, up-to-
date and effective resources for successful instruction and study in all areas of the law.

Kluwer Law International products provide the global business community with reliable
international legal information in English. Legal practitioners, corporate counsel and business
executives around the world rely on Kluwer Law journals, looseleafs, books, and electronic
products for comprehensive information in many areas of international legal practice.

Loislaw is a comprehensive online legal research product providing legal content to law
firm practitioners of various specializations. Loislaw provides attorneys with the ability to
quickly and efficiently find the necessary legal information they need, when and where they
need it, by facilitating access to primary law as well as state-specific law, records, forms and
treatises.

Best Case Solutions is the leading bankruptcy software product to the bankruptcy industry.
It provides software and workflow tools to flawlessly streamline petition preparation and
the electronic filing process, while timely incorporating ever-changing court requirements.

ftwilliam.com offers employee benefits professionals the highest quality plan documents
(retirement, welfare and non-qualified) and government forms (5500/PBGC, 1099 and
IRS) software at highly competitive prices.

MediRegs products provide integrated health care compliance content and software
solutions for professionals in healthcare, higher education and life sciences, including
professionals in accounting, law and consulting.

Wolters Kluwer Law & Business, a division of Wolters Kluwer, is headquartered in New
York. Wolters Kluwer is a market-leading global information services company focused on
professionals.



Preface

The twenty-first century has been rocked time and again by unprecedented white
collar scandals, from Enron’s collapse, to Bernard Madoff’s $50 billion Ponzi
scheme, to, most recently, the fraud (and bad practices) in the real estate invest-
ment market that brought the entire U.S. economy to its knees. The federal gov-
ernment has reacted by devoting an ever-increasing quantity of resources to the
problem through agencies that include the U.S. Department of Justice, the Federal
Bureau of Investigation, and the U.S. Securities and Exchange Commission. At this
point, there can be no doubt that the investigation and prosecution of white collar
crime is a permanent fixture in our society.

Accordingly, the study of white collar crime will be a staple in U.S. law schools
for the foreseeable future. Such courses are relevant not only to those students
interested in a career in criminal law, but to the much larger body of students who
are interested in working in the corporate environment. The line between regula-
tory infractions and criminal acts in the white collar world is very thin; every com-
petent corporate lawyer needs to understand just where the courts have drawn it.
Thus, a course in White Collar Crime is as much a successor in the curriculum to
Corporations and Securities Regulation as it is to Criminal Law and Procedure.

Goals of this Text

This book is designed to accomplish a number of objectives simultaneously. First,
it reflects the present state of white collar criminal prosecution, not the past. For
instance, the book discards some topics traditionally found in other books on
the subject—such as the study of racketeering and money laundering—because
white collar prosecutors no longer make wide-scale use of these crimes. On the
other hand, the book features an extensive chapter on securities fraud and sepa-
rate chapters on bank fraud, sentencing, and parallel proceedings—because these
are critical areas where most of the real-life action is taking place today. It contains
also a far-reaching discussion of “honest services fraud,” a very hot topic addressed
(but not resolved) by the U.S. Supreme Court in its 2009-2010 term. Additionally,
the book integrates the recent Sarbanes-Oxley and Dodd-Frank Acts into the text
and materials.
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Second, as its title suggests, the book puts an emphasis on white collar theory,
most of which comes from writings in sociology, economics, and law. The book
asks the big questions, including:

(1) What is white collar crime anyway?

(2) What motivates white collar criminals?

(3) How does society best deter white collar crime, and is it appropriate to use
the criminal law to do so?

(4) Do white collar defendants receive better treatment in the criminal justice
system compared to their blue collar counterparts and, if so, why?

Third, the book is written from a practical and strategic point of view. Learning
the law is not enough; rather, effective lawyers must learn how to use the law to
their advantage. Many of the notes and questions that follow the excerpted materi-
als reflect this practical bent.

Fourth, the book features a unique balance between law and procedure. Some
white collar casebooks contain no procedure whatsoever; others feature so much
procedure that these materials dwarf the books’ presentation of criminal law doc-
trine. This book is carefully balanced. Although it is weighted in favor of white
collar criminal law, two chapters (Chapters 11 and 12) are devoted to procedural
issues—one written from the prosecutor’s perspective and the other from the
defense point of view. In concert with the book’s practical orientation, these chap-
ters focus on how lawyers on both sides of the isle use procedure as both a shield
and a sword to the extent the law allows. Neither is intended to be comprehensive,
as in-depth criminal procedure is the subject of other courses in the typical law
school curriculum.

Pedagogy

This volume provides a multifaceted approach to the teaching of white col-
lar crime. To a large degree, it features the time-honored format of presenting
excerpts from cases and other sources followed by two or more notes or questions
designed to provide additional context and intellectual stimulation. The cases
vary from old chestnuts to recent holdings; many of the latter involve defendants
with whom students should be familiar. All of the cases have been edited to pre-
serve enough factual material to enhance students’ understanding of the business
world—which is critical to their understanding of white collar crime. Fruitful
and interesting classes could be centered on this material alone. However, the
book also accommodates those who prefer to teach using a problem-oriented
approach. Each chapter contains one or more problems that are designed to
facilitate coverage of most, if not all, of the key material in that chapter or unit.
Many of these problems are based on real cases, which connects students to real-
ity and provides them with the ability to check their reasoning against that of a
sitting judge.
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