STUDIES IN POLAR RESEARCH

THE EMERGING LEGAL FRAMEWORK

FRANCISCO ORREGO VICUNA




Antarctic mineral
exploitation

the emerging legal framework

FRANCISCO ORREGO VICUNA

vvvv

Ill/IIIllllllllﬂlll\lyllﬁli/lqll”l

E2010000796

CAMBRIDGE UNIVERSITY PRESS
Cambridge
New York New Rochelle Melbourne Sydney




CAMBRIDGE UNIVERSITY PRESS
Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, Sdo Paulo, Delhi

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9780521323833

© Cambridge University Press 1988

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written
permission of Cambridge University Press.

First published 1988
This digitally printed version 2008

A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication data

Orrego Vicuifia, Francisco.
Antarctic mineral exploitation.
Bibliography: p.
1. Antarctic regions — International status.
2. Mining law — Antarctic regions. 1. Title.
JX4084.A5077 1988 341.2°09989 86-28392

ISBN 978-0-521-32383-3 hardback
ISBN 978-0-521-10007-6 paperback



Antarctic mineral exploitation



Studies in Polar Research

This series of publications reflects the growth of research activity in and about the polar
regions, and provides a means of disseminating the results. Coverage is international and
interdisciplinary: the books will be relatively short (about 200 pages), but fully illustrated.
Most will be surveys of the present state of knowledge in a given subject rather than research
reports, conference proceedings or collected papers. The scope of the series is wide and will
include studies in all the biological, physical and social sciences.

Editorial Board

R.J. Adie, British Antarctic Survey, Cambridge

T. E. Armstrong (chairman), Scott Polar Research Institute, Cambridge

D. J. Drewry, Scott Polar Research Institute, Cambridge

B. Stonehouse, Scott Polar Research Institute, Cambridge

P. Wadhams, Scott Polar Research Institute, Cambridge

D. W. Walton, British Antarctic Survey, Cambridge

1. Whitaker, Department of Anthropology, Simon Fraser University, British Columbia

Otbher titles in this series:

The Antarctic Circumpolar Ocean
Sir George Deacon

The Living Tundra

Yu. I. Chernov, transl. D. Love

Transit Management in the Northwest Passage

edited by C. Lamson and D. Vanderzwaag

Arctic Air Pollution

edited by B. Stonehouse

The Antarctic Treaty Regime

edited by Gillian D. Triggs

The Waters of the Canadian Arctic Archipelago in International Law
D. Pharand

Antarctica: the next decade
Sir Anthony Parsons



Preface

Since the Antarctic Treaty was signed in 1959, co-operation in the
Antarctic has been the subject of continuing evolution and rapid change.
The negotiation and subsequent enactment of various regimes for the
conservation and management of Antarctica’s natural resources has been
a particularly important cornerstone in this process of adaptation to, and
regulation of, new activities in Antarctica. The aggregate of treaties,
recommendations and other instruments and procedures which have
come to be known as the Antarctic Treaty system, contribute today to an
impressive body of emerging law which governs the activity of men in that
continent and in the Southern Oceans.

The first part of this book examines the main characteristics of the
international legal framework governing the co-operation of States in
Antarctica, with particular reference to the problems of conservation of
resources in the area, inquiring into the evolution of this process of
co-operation at different stages of activity in Antarctica and the new
problems and requirements which the system has had to address as a
consequence of the changing conditions. The expansion of the system
into new fields of co-operation has been a central feature of this evolution-
ary process, giving place not only to increased law-making by the Treaty
parties but also to important institutional developments.

The key question which any Antarctic regime has had to face either
directly or indirectly is that of the exercise of jurisdiction and the legal
bases on which it could be founded. While the differing views existing on
the issue of claims to sovereignty in the Antarctic continent and the
relative uncertainty surrounding the exercise of jurisdiction in inter-
national law, whether on land or at sea, have made the answer to the
above-mentioned question difficult, the system of Antarctic co-operation
developed by the Treaty Parties has devised ingenious approaches to the
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matter. These approaches are also examined in the light of the existing
law and the available practice, with particular reference to the existence
of concurrent bases of jurisdiction and to the methods by which the
system has managed to avoid potential conflicts in this context.

A new dimension of the jurisdictional problem has emerged with the
development of the new Law of the Sea during and following the Third
United Nations Conference on the Law of the Sea. The discussion about
possible claims to a territorial sea in the Antarctic and the meaning of
safeguarding rights in the high seas, which were paramount in the first
years of co-operation under the 1959 Treaty, have today been supple-
mented by the question whether the concepts of the Exclusive Economic
Zone, the Continental Shelf and other maritime zones are applicable to
the Antarctic and if so what is their legal nature in the light of the legal and
political realities of that continent. This set of problems is itself the
subject of inquiry in relation to interpretation and application of the 1982
Convention on the Law of the Sea and the relevant developments of
customary international law in the field.

Against the background of the legal framework of co-operation in the
Antarctic, the regime for mineral resources is discussed in sufficient detail
to identify the basic issues and interests which have to be accommodated
in order to attain a convention which addresses this important area of
potential Antarctic activity. The current negotiations and draft texts that
have been prepared on the subject are examined in conjunction with the
points of view of governments and authors in the context of their attempt
to find solutions acceptable to the various interests represented in this
effort. While the negotiating process has not yet been finalized, the
essential elements of the regime and the position of the Consultative
Parties on them have been made abundantly clear. This in turn has meant
that to a large extent the range of options for a satisfactory settlement is
already visible.

The specific rules and procedures which have been suggested for
governing the activities of prospecting, exploring and developing mineral
resources in the Antarctic are analysed in terms of their legal meaning and
significance, together with such difficult questions as the criteria for
access to the resources, the environmental standards, the granting of
authorizations to initiate mining activities, the financial provisions, the
area of application of the regime, the stability of contracts and the
applicable law. In all of these matters the traditional approaches of
international law are confronted with new challenges and the need in
many cases to seek unprecedented solutions.

Given the different views on sovereignty and jurisdiction that have
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been mentioned above, the fundamental problem confronting the regime
for mineral resources is who shall have the final authority for the granting
of licences or approval of contracts and under what terms and conditions
these could be issued. Various models and suggestions have been brought
to the fore on this aspect, providing a wide range of options ranging from
a territorial approach to a fully internationalized regime. It is on this point
that the negotiators have had to make a particular effort to use their
ingenuity to devise formulae which will satisfy the various interests at
work. The careful distribution of competences that has been proposed to
achieve this, the role of the proposed institutional machinery, the pro-
cedures for decision-making, the settlement of disputes and other factors
central to this accommodation are discussed in successive sections of the
book.

In view of the growing attention that Antarctica is attracting on the part
of the world community at large, the accommodation of interests among
the Consultative Parties is no longer the sole factor that will condition the
achievement of a satisfactory settlement on the question of exploitation
of mineral resources. The needs and interests of other parties to the
Antarctic Treaty, of third States generally and of international organiza-
tions have become a consideration in the negotiation relevant to finaliza-
tion of resource regimes in the area.

The important set of questions concerning these other interests is the
subject of inquiry and research in the third part of the book, which
discusses in particular the issue of expanded participation in the Antarctic
Treaty system, the problems of international law posed by the eventual
activity of third parties in the area and, most significantly, the meaning
and prospects of the various initiatives that have taken place recently
concerning the declaration of Antarctica as the common heritage of
mankind and the more international organizational approaches that
would ensue from adoption of a fully internationalized Antarctic regime.

.The system of co-operation that applies today in Antarctica under the
1959 Treaty and related instruments has evolved a long way from the
period of negative confrontation of competing claims and non-recog-
nition of claims. The more positive approach of harmonizing interests
within the framework of limited forms of internationalization has today
become paramount in the Antarctic, the regime for mineral resources
being the most recent and advanced example of this process. While
sovereignty claims still have an important role to play in the context of this
co-operation, it will be by means of their integration into the resources
regimes in a way that will ensure their compatibility with other interests
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that have recently proved to be equally relevant. This important phenom-
enon is explored throughout the book.

The book covers the state of the law, State practice and developments
in the negotiations, as well as in the relevant literature and documentation
on the subject, up to September 1986, except where otherwise indicated.
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