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FOREWORD

I am very pleased to present this sixth volume in the IT Law series.
Electronic evidence has become a hot topic and expanded its reach in
terms of interest well beyond the province of specialists in information
technology law. It is well accepted that the pervasiveness of digital
technologies (processing, storage and cornmunication) has forced us to
reckon with the myriad of ditficult issues that these technologies have
foisted upon us. In the case of electronic evidence, corporations, solicitors,
and of course litigators, have had to turn their mind to these novel,
complicated and conceptually tricky issues often without a clear path to
guide them.

This volume, authored by two good friends, David Wotherspoon and
Alex Cameron, presents the range of subjects related to electronic
evidence in a very easy to understand and well structured framework. The
amount of information contained in this small volume is, quite simply, a
testament to their ability to structure and clearly articulate complex
concepts with relative ease. They have navigated difficult waters
concerning a very broad range of issues involving electronic evidence and
presented them so that a reasonably sophisticated reader, even one not
overly familiar with the rules of evidence, will gain a profound
understanding of the types of data/information and technologies involved,
the issues raised by these and their treatment at law, as well as a critique
of currently applicable legal principles. The book is a mix of both the
legal and the practical. It begins with a discussion about managing
electronic evidence prior to and outside of the context of litigation. This is
followed by a discussion (over two chapters) about the law and practice
concerning the preservation and disclosure of electronic evidence. The
book concludes with an in-depth discussion regarding the effective use
and challenge of electronic evidence in the context of litigation.

Although the law discussed throughout the book is Canadian, many
of the principles and advice remain independent and untethered to any
specific jurisdiction. Readers, regardless of the jurisdiction within which
they are situated, will find this book to be a helpful read.

On a more personal note, I have known both David and Alex for
over a decade. David and I were previously partners with the same law
firm and we have remained good friends ever since. Alex, who began his
career in law at the same firm, has developed into a wonderful lawyer and
sophisticated academic; although he left the firm to pursue loftier
academic pursuits, he soon returned home to the firm to apply his post-
graduate work in law. When I was seeking expert authorities on the
subject to pen this volume, it was clear, based on my experience, who the
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authors should be. Working with David and Alex in producing this volume
was an easy and enjoyable task and both are deserving of a good deal of
praise for their hard work and dedication.

Structuring, writing and editing of this book took over two years to
complete, and like any good wine, it was well worth the wait.

Sunny Handa

March 30, 2010



PREFACE

Across the pond from Darwin’s famous “thinking path”, the idea for
this text was first discussed with Dr. Sunny Handa during a casual stroll
one afternoon in Winnipeg. We are grateful to Dr. Handa for the invitation
to author this book, for his insightful comments during the editing process
and perhaps most of all, for never doubting that we would complete this
work.

Electronic evidence and e-discovery are arguably the defining features
of contemporary litigation. There is hardly a case today that does not
involve the preservation and disclosure of a substantial volume of e-mails,
spreadsheets, and other electronic documents. Yet, the topics of electronic
evidence and e-discovery can be daunting for lawyers, litigants, and the
courts. The way we deal with electronic documents is different than the
way we deal with paper. They are created differently, stored differently
and exchanged differently. We create vastly more electronic documents
than we did with paper. Technology is constantly evolving.

This book comes as a result of a desire to provide basic, practical
guidance on the fundamentals of electronic evidence and e-discovery.
Recognizing that the area is rapidly changing, we have endeavoured to
provide a review that was up to date at the time we submitted our manuscript
while also providing general principles that will hopefully have enduring
value.

Countless hours have gone into preparing this text. Many people have
generously assisted along the way. Of particular assistance in the early
days was Michael Schalke, and in the later days, Emmeline Morse. In the
middle, and in no particular order, were Allison Blackler, Dave Iverson,
Andrew Techan, Jenny Roper, Kate Sangster-Poole, Janet Winteringham,
Sebastien Kwidzinski, Daniel Urbas, Jordan Galenzoski, Nicole Melanson,
Keith Perrin, Ryan Purita, Joélle Michaud and the incredible support staff
at Fasken Martineau DuMoulin LLP. We thank them all unreservedly.

David Wotherspoon

Alex Cameron
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