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PREFACE

Since the time that the 7th edition of Real Estate Law was published, the dull, old
area of real estate law has suddenly catapulted to the front page of newspapers and
become a topic of heated debate. The housing market exploded around the country,
and economic development, coupled with the taking of property, caught the eye of
even the U.S. Supreme Court. NIMBYs (not in my backyard) caught our attention
for their vocal objections and lawsuits. NoWIMPs (not with my property) were chal-
lenging takings and gaining ballot propositions to control eminent domain. Housing
prices skyrocketed, but low interest rates still brought record numbers of buyers into
the home markets. Many of those buyers took on sizeable mortgages that have left
them and us with questions, yet again, about adjustable rate mortgages. And then
came the subprime lenders. Real estate value has attracted investors interested in
its infamous profits from a “flip,” or quick sale. And then we have experienced the
tyranny and benefits of homeowners’ associations. They control everything from the
color of houses to the monthly fees to whether owners can fly flags.

It feels as if muddling old real estate law has become the topic on the tip of
everyone’s tongues since the time of the 7th edition. The conversations bring ques-
tions: How much power does this homeowners’ association have? Can the city really
take my property to put in a Bass Pro Shop? And this ARM is still a hefty mortgage,
can I get out of it? There are market pressures, fast-moving transactions, and even
some who would take advantage of a thriving market and high demand. As a result,
there are new laws and regulations affecting everything from listing agreements
to homeowners’ associations to economic development and takings. The events of
September 11, 2001, continue to affect real estate transactions via the Patriot Act and
required disclosures on the transfer of property via escrow agents (see Chapter 16 for
more information).

Real Estate Law has been a practical and hands-on study of the laws affecting real
property since the time of the first edition in 1984. However, now in its 23rd year and
8th edition, Real Estate Law charts new territory with its clear and cutting-edge cover-
age of everything from the basics to the new issues and laws that affect real property.

This edition continues its focus on the three-step approach to understanding the
laws that affect real estate:

1. A clear explanation of the applicable laws

2. An example, a case, or a Consider question to help the reader see the application
of the law in a particular circumstance.

3. Review materials for self-testing on the concepts presented, such as more
Considers and the chapter problems.

You find no feudal land systems or archaic terms as a focus of this text. Brokers
faced with dual-representation issues need clear discussions of the law and how to
apply it. Partners, couples, and putative spouses continue to have their disputes over
property with new categories of rights in those relationships. Home buyers faced
with questions about their homeowners’ association need simple explanations of
their rights (see Chapter 11). What the 8th edition continues to offer is a format for
learning and understanding.

Most real estate books favor a black-letter law approach in which the laws, rules,
and terms are presented, but few or no cases and examples help students and
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professionals grasp the concept and understand how it affects their decisions, rights,
and planning.

This is a book that continues to address the real-life situations that those involved
in real property transactions encounter. The problems and cases in this and previ-
ous editions have been developed through classroom use and experience from my
30 years of teaching. This teaching approach allows the students to really under-
stand and grasp the material, and they are able to use their problem-solving skills in
their professional and personal real estate transactions. If there were ever a remark
I dreaded to hear from a student, it was, “I’ll never use this.” Each chapter shows stu-
dents how they will use the material.

Real Estate Law has long been an innovative book that showed that the law of real
property need not be a boring subject. Within the pages of the 8th edition the reader
will find a judicial decision on the validity of Barry Bonds’ prenuptial agreement;
the Kelo case that changed eminent domain forever; several NIMBY cases; a case on
whether drug use should preclude an individual from being a licensed real estate
agent; a decision that explains when emotional issues related to a property’s use must
be disclosed; and an update on the legislative activity in this highly emotional area!
Readers can study what happens when buyers try to avoid a real estate agent in order
to escape paying the agent’s commission. They can also learn when minimum-age
requirements for housing are valid and what a landlord can do when a tenant is using
or selling drugs in the rented property. And what happens when a homeowners’ asso-
ciation tries to foreclose on your property for not paying your fines?

This book does not turn its readers into real estate lawyers; however, it does train
the lay person to spot legal issues and important areas in which extra caution, and
perhaps legal advice, is warranted. The reader will understand the material, but the
ghosts, the baseball players, and the eccentric nude tenant will help make the prin-
ciples learned endure.

The Revised Edition

As the saying goes, “If it ain’t broke, don’t fix it.” The 1st through 7th editions of
Real Estate Law were well received by students and instructors. Indeed, many brokers,
agents, developers, and lawyers have found it to be a useful handbook. It has proved
to be a successful textbook as well as a practical guide for those in the industry. The
8th edition continues the successful and unique features of previous editions.

However, we do listen when feedback comes, and the complexion of the real
estate industry has changed over the 23 years of this book’s publication. This edition
brings a few organizational changes and a number of expanded topics. The chapter
on multiunit housing has been renamed to reflect increased coverage of homeowners’
associations in all types of home ownership. The chapter on land development has
been reorganized and revamped to reflect the dramatic increase in issues related
to economic development. This edition continues its coverage of the social issues
related to real estate ownership, including group homes, social-issue zoning, issues
related to the Americans with Disabilities Act, Section 8 housing, environmental
issues, and the evolving law on disclosures on so-called meth houses and other prop-
erty use and location issues.

Real Estate Law, 8th edition, has new materials, updated materials, and some reorga-
nization, but the color, excitement, and interest levels of the first seven editions have
only increased. There has, yet again, been substantial rewriting to rid us of the passive
voice, which has been reduced slowly but surely through each edition. The reworking
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brings vet more life to real property. Activism in real estate law issues has brought
even more real life to this edition.

Organization

XV

The 8th edition carries through the four-part organization. Part 1 covers the basics of
real estate law: the nature of real estate and real estate interests, included to provide
the students with a richer backdrop earlier in the text. “Land Interests: Present and
Future” remains as Chapter 2 so that students have the big picture of the types of
ownership and land interests before delving into specific issues related to land owner-
ship, such as easements and liens. New to this edition is the restructuring of Chapter 11
on multiunit interests to expand the coverage of the dynamic area of association law
and the rights of owners.

Part 2 focuses exclusively on legal issues related to the types of land ownership.
Part 3 remains a collection of all the legal issues involved in all types of transfers
of title to property. Part 3 takes the transfer of property from listing agreement to
financing to closing of escrow.

Part 4 continues to cover the issues related to land use and development such
as zoning, environmental concerns, and constitutional rights and constraints with
regard to land use and transfer, with the order of the chapters varied slightly to
strengthen the flow of the material. The combined chapter on real estate develop-
ment, first introduced in the 6th edition, has changed substantially in this edition to
reflect the critical role of economic development projects and local governments in
the land development process. This chapter, because of its topics of significance, has
been moved ahead of the final chapter on tax issues.

The structure of the 8th edition still allows instructors to cover chapters as they
see fit and even reorder the coverage. Cross-references in all chapters help with such
restructuring and can show students how the chapter pieces fit together to supply
them with an understanding of all the laws and regulations affecting real property.

Text Features

Cases

Very few real estate law books have the benefit of reported cases. The cases used are
colorful illustrations of points covered in the descriptive materials. I have rewritten
the facts of the cases in order to simplify the court’s language and help students
attain a clear grasp of the facts before they begin to read and understand the judicial
opinion. After the judge’s name is listed, the language of the court begins. However,
I have also carefully edited the opinions chosen and reduced their length in order
to be sure students grasp the point and the court’s analysis. There are new cases
throughout the 8th edition, many of them with 2006 dates.

Case Questions

The restatement of case facts and significant editing help students grasp even the
most complex judicial decisions on real property law. However, to be sure that the
students understand the case decisions, each case is followed by Case Questions to
review facts and findings and to help the students think about what they have read
and how to apply it. The case questions ensure that the readers understand both the
facts of the case and the conclusion of the court.
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Practical Tips

Highlighted suggestions for avoiding legal problems and litigation in real estate,
called Practical Tips, have been updated and appear in each chapter. These tips
include lists, questions, and ways to avoid the problems that caused the litigation in
the chapter cases and Considers. The tips provide yet another practical component
to the text and increase its value as a handbook.

Consider Questions

Numbered Consider questions, appearing immediately after their applicable text
material, help readers grasp the segments of each chapter as they read along. These
questions refine reading habits as well as improve comprehension.

Ethical Issues

Continuing this popular feature, this edition includes updated Ethical Issues for each
chapter. These real and hypothetical problems allow students to discuss and debate
real-world dilemmas that real estate professionals face regularly.

Web Exhibits

First introduced in the 6th edition, the forms that took up great amounts of text
space have been omitted from the text and noted with a Web Exhibit designation.
These exhibits are found on the text website; this process enables students and
instructors to see the most up-to-date forms that are discussed in the text and frees up
the text for coverage of more material. Simply go to the website at www.thomsonedu.
com/westbuslaw/jennings, click on the title of this edition, and then, on the menu to
the left, choose Internet Applications to select the correct chapter and exhibit.

Charts, Diagrams, and Illustrations

Throughout the book, charts, diagrams, and illustrations aid readers’ understand-
ing of the lengthy and complex topics. For example, there are charts and diagrams
depicting the relationships of land interests, Article 9 security interests, easements,
and the relationships between and among contractors and subcontractors. This edi-
tion offers PowerPoint slides for instructors to use that include the figures from the
chapters as well as additional diagrams, problems, illustrations, and charts to help
with teaching.

Cautions and Conclusions

Each chapter concludes with Cautions and Conclusions, a feature that wraps up the
issues addressed in the chapter. In some chapters, there are precautions, recommen-
dations, or points critical for real estate transactions and professionals in the real
world. In other chapters, these are conclusions to be drawn from reading the mate-
rial covered.

Chapter Problems

Most of the end-of-chapter problems are actual cases, with the case citations. Answers
are provided in the Instructor’s Manual/Test Bank. The cases are short enough to
spark interest and yet detailed enough to allow discussion and review of the chapter
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concepts. Many chapter problems were once cases in the 1st through 7th editions
and have become end-of-chapter review problems as new cases replaced them. Some
of the previous cases are found in full in the Instructor’s Manual/Test Bank so that an
instructor could copy and distribute the case to have the students read for purposes
of determining the answer to the chapter problems.

Glossary

The glossary of key terms appears at the end of the text and provides short defini-
tions of the terms that are bold-faced in the text.

Supplemental Items

Xvii

Instructor's Manual/Test Bank (ISBN: 0-324-26995-1)

The Instructor’s Manual/Test Bank was designed to help in lecture preparation. Each
chapter is outlined in detail, with examples and illustrations of each of the chapter
points. The cases are briefed within the outline as they appear in the text. Answers to
all of the Case Questions, Consider questions, and Chapter Problems are provided in
the Instructor’s Manual/Test Bank. Also included are discussion suggestions and resolu-
tion for the Ethical Issues.

Each chapter in the Instructor’s Manual has a list of books and law review articles
called Resources. These materials can be used to enhance the instructor’s under-
standing of a topic. They have been updated for this edition.

Some cases that were eliminated from the 1st through 7th editions to make way
for new ones have been added to the Instructor’s Manual/lest Bank to provide supple-
mental readings for class use. Interactive learning exercises for each chapter, called
In-Class Exercises, are again provided in this edition.

Also included in the manual are sample examination questions. There are true/
false, multiple-choice, and essay questions for each chapter. The true/false questions
are easier and can be used for a quick review quiz. The multiple-choice and essay
questions require the students not only to know the laws and materials covered but to
think and apply them to various scenarios that differ from any presented in the cases,
Considers, and problems in the chapter. This edition offers a still larger menu from
which instructors can select questions.

Real Estate Law Website

The website for Real Estate Law, at www.thomsonedu.com/westbuslaw/jennings,
contains supplements, Internet materials from the text, Web Exhibits, case updates,
and links to other useful West Legal Studies sites, including West’s Legal Resources
Center. The Resources Center provides course support for students and instructors.

eCoursepacks

eCoursepacks provide a tailor-fit, easy to use, and online companion for your course.
eCoursepacks give educators access to content from thousands of current popular,
professional, and academic periodicals; business and industry information from Gale;
and the ability to easily add your own material. Permissions for all eCoursepack con-
tent are already secured, saving you the time and worry of securing rights.
eCoursepacks’ online publishing tools also save you time, allowing you to quickly
search the databases and make selections, organize all your content, and publish the
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final online product in a clean, uniform, and full-color format. eCoursepacks are the
best way to provide your audience with current information easily, quickly, and inex-
pensively. To learn more, visit http://ecoursepacks.swlearning.com.

Videos

Videos are available to qualified adopters using this text. You may be eligible to access
the entire library of West videos, a vast selection covering most business law issues.
There are some restrictions, and if you have questions, please contact your local
Thomson Learning/West Legal Studies Sales Representative or visit http://www.
westbuslaw.com /video_library.html.

Debts of Gratitude

Although only my name appears on this book, I cannot claim it as my book alone.
As with all achievements in my life, my finished work is the result of the cooperation,
work, and sacrifice of many. I cannot name everyone who has helped me in my con-
tinuing evolution as an author, but there are those who warrant special note for their
efforts in bringing this work to publication:

¢ Dick Crews, my original editor, who had the educational foresight to see the need
for this book and who has been proven correct through the success of seven edi-
tions. In 1983 Dick said, “Your book will be around for a long time.” Twenty years
and counting.

® James Moody, my dad, a never-ending source of stories, fodder, and the right
thing to do when buying and selling real estate.

® Steve Silverstein, the acquisitions editor who stepped in to take over as
Developmental Editor

® My patient and tolerant Production Editor Scott Dillon, whose job it was to be
patient as I slipped on sending things in.

* My students who continue to teach me how to improve Real Estate Law

* Kris Tabor, my long-suffering friend and assistant, who handles the unenviable
tasks of word processing my scribbles into a polished instructor’s manual

® The instructors who use Real Istate Law and communicate with me via e-mail to
update me, correct me, and offer their insights on teaching

* The reviewers for this edition for their work in offering improvements and sug-
gestions. My thanks to the following reviewers:
— Hakim Ben Adjoua, Columbus State Community College
— Dr. Ronald C. Goldfarb, Middlesex County College
— Karen A. Holmes, Hudson Valley Community College
— Ann Morales Olazabal, University of Miami
—  William C. Weaver, University of Central Florida

¢ All of the Realtors, developers, lenders, lawyers, and companies that have con-
sented to have their forms and works reproduced in this text in order to make the
experience of learning hands-on for the students. Their dedication to education
is evidenced by their complete cooperation in granting permission for these items
to be used.

e Last, but certainly not least, I am grateful to my husband, Terry, and my chil-
dren, Sarah, Sam, and John, who sacrifice some of their quality time with me as
I hover over the computer. Their “How many chapters do you have left?” keeps
me going. I am grateful that they care and are involved. Their presence with me
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in my office, lying on the floor doing their homework as I worked, is something
I cherish. During the production of this edition, our darling daughter Claire
passed away after nearly 20 years of a life with profound disabilities. Her stamina,
her patience, her cheerfulness, and her willingness to endure remain with me as
reminders of what we can do if we but forge onward. And so we do, but always
with her example as the goal.

| A Word for Students

In using this book, read the material that describes the law first. Follow that by read-
ing the cases that appear in each section. Answer the case questions after each case
to make sure that you understood the case and that you grasped the issues and
principles of law. Try to solve the Consider questions and Chapter Problems on your
own before the instructor gives you the answers. If you can solve all the Consider and
Chapter Problems, you understand the chapter material. The figures in chart form
are designed to streamline ideas and summarize lengthy topics so that you can com-
mit the concepts to memory. The charts are an excellent form of review for examina-
tions and quizzes. Also visit the text’s website for important case updates and other
useful links.

If you would like to consult the Uniform Commercial Code, especially Article 9
on secured transactions, you can go to http://www.nccusl.org. or to htip://www.law.
cornell.edu/ucc/ucc.table.html.

Finally, remember to apply what you have learned when your course is over.
Application is the true test of learning. Good luck with the book and its application.
Enjoy the color and flavor of real estate law—it is abundant in this book. And T am
always happy to hear from you, at marianne jennings@asu.edu

Marianne M. Jennings
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