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PREFACE

As every lawyer knows, each case turns on the specific facts involved. The
material covered in these chapters should not be interpreted as fact-specific;
the book is intended to provide only general background material and guid-
ance to the reader and is not intended to, nor does it purport to, provide le-
gal advice. Such advice can only be provided by counsel that is familiar with
the specific situations of parties to cases that may be pertinent to the material
covered in this book.

This fourth edition is the product of significant revision and updating of
our prior eponymous treatise co-authored with Jeffrey L. Snyder. The sub-
jects covered in this Guide span a wide range of areas and legal issues. We
have made every effort to maintain and, in fact, expand our “practical” ap-
proach to the issues involved. We have added practice tips, strategies, and
advice in more places, and many format changes have been made, all de-
signed to illuminate and make the material more accessible and the Guide
more helpful.

We welcome the many comments we have received from readers. The best
way for us to make this Guide work for you is to learn how you use it and
what would make it better.

The views presented in this book are the personal views of the authors, not
those of the United States Department of Justice, its clients, or the law firm
of Rountree, Losee & Baldwin, L.L.P., or its clients.

David Epstein
Washington, D.C.
April 2010

Charles S. Baldwin, IV
Wilmington, N.C.
April 2010
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CHAPTER 1

OVERVIEW OF TRANSNATIONAL LITIGATION

§ 1.01 Introduction

§ 1.02 Attractiveness of the U.S. Forum
§ 1.03 Forum Non Conveniens

§ 1.04 Pro-Forum Bias of U.S. Courts

§ 1.05 Pre-Litigation Considerations

§ 1.01 Introduction

The growth in transnational litigation has been attributed to the steady in-
crease in foreign trade and industry in the United States. During the last sev-
eral decades, the globalization of the economy has led to an expanded de-
mand in the United States for foreign goods and services and strong compe-
tition between domestic and foreign companies for their share of the U.S.
market. As we enter the next century, whatever theories economists have on
how the changing world economy will impact on foreign trade in the United
States, foreign companies will no doubt continue to control a sizeable share
of the U.S. market. Correspondingly, the need will continue for U.S. lawyers
to become more familiar with and better prepared to handle transnational
litigation in U.S. courts.

Modern technological changes, especially in the areas of transportation
and communication, have also contributed to the need for U.S. lawyers to
understand foreign laws and procedures. It is not unusual for a U.S. attorney
to engage in legal activities in another country, such as interviewing wit-
nesses, reviewing documents, serving papers, obtaining evidence, etc. When
engaged in legal activities in other countries, many U.S. lawyers are often
surprised to discover that the extraterritorial application of U.S. laws and
procedures is non-existent. In addition, U.S. lawyers are incredulous when
confronted with the differences between foreign laws and procedures and the
U.S. legal system they have been trained to understand. Those dealing with
transnational issues soon learn that U.S. trial practice has no precise coun-
terpart anywhere in the world. The purposes of this book are two-fold: (1) to
educate the lawyer in the handling of transnational litigation issues under
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